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:fi longer route wM cli offered far more opportunity for 1922. 
the loss to occur, they were boitnd to give notice to the 
consignor so as to give him an opportunity of deciding • MAHoMKit 
whether he should sign the risk note in Form B or not. ^
The evidence also shows that the route via Dhond and B a i l w a v

Manmad would be the usual route for goods coming Comi>a>jy.
from Southern India via Raichur, and that as a matter 
o f fact, the charges were recovered from  the plaintif: 
as if the goods had travelled via Dhond and Manmad.
It seems to us, therefore, that the Company by carrying 
the goods via Kalyan went outside the terms of the 
contract and could no longer rely on the protection 
afforded by the risk note so as to be absolved from  
liability for the loss which occurred. Therefore the 
decree dismissing the suit must be set aside and 
there must be a decree for the plaintiff with costs ' 
throughout.

Bible made absolute.
j .  G. E ,
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Before Sir Norman Macleocl, Kt., Chief Jmtice, and Mr. Jiistiae Ooya}ee,

BALVANT RAG-HUHATH ( o r ig in a l  P l a i n t i f f ) ,  A p p e l l a n t  BALA 1 9 2 2 -

VALAD MALU AiSD OTHERS (ORIGINAL DEPENDANTS), E e SPONDENTS®. January 11

■Civil Procedure Code (A ct V  o f 1908), Order X X I , Rules 91, 93— Civil '------------------
Procedure Code (Act XCV  o f  1882), section 315-~-Execution o f decTee-^
Auction sale— Setting aside o f  sale— Refimd o f purchase money .

Where a person purchases property at a Oourt-sale but does not suQceecl 
in obtaiuing possession thereof he must get the sale set aside under Order X XI,
Rule 91 of the Civil Proceclnre Code, before he can obtain the riglit to ask for 
a refund of the purchase money.

® Second Appeal No. 392  of 1921.



1922.

w.
Bila..

NannuLal v. Blagwan DasW and Parvathi Avirnal v. Gomndasami Piltai^ )̂ ̂  

followed.
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Balyakt Rustomri Ardeshir v. Vinayak Qangadhar^^\ cotisiderod.R&GHtJNATH
BeOOND appeal from tlie decision of 0 . V . Vernon, Dis^ 

trict Judge of Alimodnagar, reversing tlxe decree passed 
by B. G. Phatak, Subordinate Judge at Hevasa.

In Suit No. 696 of 1910, defendant No. 1 obtained a 
decree on a mortgage against defendants Nos. 5 and 6. 
Tlie property in dispute was sold in oxecation of tli§ 
decree at a Oourt«sale to the plaintiff in  1917 ; and the- 
certificate of sale was issued in due course.

Defendants NOvS. 1, 2 and 3, wlio claimed to be in 
possession of tlie property in tlieir own right, obstruct
ed the plaintifi: in taking possession of the property.

To remove the obstruction, the plaintifE filed a suit in 
the Mamlatdar’s C ourt; but the suit was unsuccessful

T h e  i^laintiffi filed the present suit in September 191T 
to recover possession of the property from  defendants.

The trial Court held it pi'oved that defendants Nos. 1- 
and 2 were in possession of the property in their own 
right for upwards of twelve years. It therefore dis
missed the’ suit against defendants Nos. 1 and 2. At 
the same time, the Court passed a decree against ■ 
defendant No. 4 for a refund of the pu rchase money tO' 
the plaintiff ; and against defendants Nos. 5 and 6 for; 
expenses of the sale.

On ap])eal, the District Judge was of opinioji that the' 
plaintifi: could not maintain a suit against defendants- 

: Nos. 4, 5 and 6 in absence of allegation of fraud. 
suit was accordingly disinissed irt to/o.

The iDlaintif  ̂appealed to the High Court.

U) (1916) 39 All. 114. (2) (1 9 1 5 ) *5‘) MiuL 8 0 :i

(3) (1910) 35 Bom. 2i).
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J. G, Melê  for tlie appellant :~ I  snbmlfc tliat tlioiigh 
the claim for possession of property cannot stand on 
tlie finding recorded by the lower Court, tlie alter
native claim for tlie return of the purchase money Avill 
lie against the jndgment-creditor (defendant 'No. 4). In 
execution of a decree when property is sold, the judg- 
ment-creditor guarantees that the judgment-debtor has 
some saleable interest in the property sold (Order X XI, 
Hiile. 91) and when it is snbseq aently found that the 
Judgment-debtor had no interest in the property, the 
auction-purchasfer can, on the strength of the guarantee, 
sue to recover the purchase money. This was the view 
taken by this Court in Eustomfi ArdesMr v.‘ Vinayak 
■Gangadhcir̂ K This decision was given after the new 
Act came into force and it is observed therein “ there 
can be no objection to treating the relations of the 
parties, namely the jndgment-creditor and the Oourt- 
sale purchaser, as relations in the nature o! contra-ct.’" 
See also Mahomed Kala Mea v. Harperin'kS .̂

It is no doubt true that by the change in  the wording 
X)f Rule 93 of Order XXI, which corresponds with sec
tion 315 of the old Code, the law as to the right to 
recover purchase money is altered. Rule 93 niak« sit a 
condition precedent to the recovery of purchase money, 
that the sale is to be set aside and this is the interxore- 
tation put upon the section in the recent deGisions o f 
the Allahabadtrnd Madras High Courts in 'NannwLal v. 
Bhagwan and Parmthi Ammal y. Govindasami 
Pillaî ^̂ . I, however, submit, that the right of action 
to obtain a refund consequent on the want of saleable 
interest in the judgment-debtor is a right inhering in 
a purchaser and his cause of action arises out of the 
misrepresentation made by the creditor that saleable 
interest continues though in fact there was none. If

Ba l v a n t : 
R a g h u n a th :

1 9 2 ^ : : ;

W (1 9 1 0 )  35  Bom . 29.

2̂) (1 9 0 8 ) L . R. 36  L  A. 32.

(1 9 1 6 ) 39 All. 114.

(1 9 1 5 ) 39  Mad. 803.



BatjA.

m 2. the pTircliaser is not allowed to exercise tliis right, it, 
^ would lead to great hardship in cases where it is found 

after the confirmation of the sale that there was mo- 
V- saleable interest. The purchaser would not get the 

property and would also lose the purchase money.

A. G. Desai, for respondent No. 4 not called upon.

M ACLEOD, 0. J .— The plaintiff broiiglit this suit to 
recover possession of the suit land from th,e first three’ 
defendants, or, in the alternative, to recoyer lis, 417-9-0 
from the 4th defendant. The 4th defendant had 
obtained a mortgage decree on the 1.5th August 191S in 
Suit No. 696 of 1910 against defendants Nos. 5 and 6,. 
Bakharam and Tukaram. In the execution of that 
decree, the suit land was sold by auction on the 3rd 
March J917. The plaintiff purchased it for Ks. 401, and 
his sale was confirmed on the 23rd May 1917. He says- 
thathe got possession of the land unobstructed, but 
the defendants allege that only symbolical possession 
was obtained and the plaintiff was never in actual 
possession or Yahivat of the land. On the 28th August 
1917, defendants Nos. 1 and 2 asserted their right to b© 
in possession of the land, whereupon the i)laintiff filed 
Suit No. 28 of 1917 in the Mamlatdar's Court which he 
lost. Bo he had to bring this suit. ,

In the trial Court it was found that defendants Nos, 1 
to 3 had been in possession as owners for more than 
twelve years and therefore the plaintiffi could not succeed 
as against them. The learned Judge x>assed a decree 
for Es, 407-6-0 and costs against the 4th defendant 
relying on the decision in EustO'mfi Ardeshir y .  Vinâ : 
yak G-a?igadhar̂ \

In appeal this decision was reversed l>y the Distnet>; 
Judge who considered that the rule laid down iii
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(19 1 0 ) 35 Bom. 20.



Bustomji Ardeshir v. Vinayak Gangadhar̂ '̂̂  had no 1922 
apx l̂ication to a sale in pursuance of a mortgage decree —~~-
under Order X X X IY , that there was no allegation, of xughunath 
fraud, and that, therefore, there was no hasis for the ^
claim to recover the purchase money.

Now under Order X X I, Rule 91, a,n auction-purchaser 
at a Court-sale in'execution of a decree may apply to 
the Court to set aside the sale, on the ground that the 
Judgment-debtor had no saleable interest iii the pro
perty sold, and the period of limitation for such applica
tion is thirty days. If the order is made to set aside the 
sale, then the j)urchaser under Rule 93 is entitled to an 
order for repayment of his purchase money, with or with
out interest as the Court may direct, against any person 
to whom it has .been paid. The corresponding section 
in the Code of 1882 to Order X X I, Rule 93 was section 315 
which directed;—

“  When a sale of immoveable property is set aside under section 310A,.
312 or 313, or when it is found that the Judgment-debtor had no saleable 
interest in the property which purported to be sold and the purchaser is for 
that reason deprived of it, the purchaser shall be entitled to receive back his- 
purchase money (witli or -without interest as the Court may direct) from  any 
person to whom the purchase money has been paid.”

It will, therefore, be noticed that a considerable 
change has been made in the law by the Code of l908» 
for the statutory right to file a suit for recovery of the 
purchase money has been taken away. If it is found 
that the judgment-debtor had no saleable interest when 
the property was sold, the purchase money cannot be 
recovered until or unless the sale is set aside.
That is the construction placed on Order X X I,
Rules 91 and 93 by the decision of the Allahabad Higti 
Court in Nannu Lal y, Bhagwan Daŝ K̂ The learned 
Judges remarked at page 119 ; “ It is only necessary to 
point out that there is a marked difference in the=
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W (1910) 35 Bom. 2&. C2) (1916) 39 All 114.
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'' B a l v a n t  
I I aghunath

V .

B ala ,

W22. terms of the present Code of Civil Procedure and the 
Civil Procedure Code of 1882. Section 315 of tlie latter 
Act provided tliat the pnrcliaser might get back tlie 
pnrcliase money wlien, a sals liad been set aside tinder 
sections 310 (a), 312 or 313, or ivlien it was found tliat 
tlie iuclginent-debtor liad no saleable interest in the 
property wliicli purported to be Bokl, and tlie purcliaser 
was for that reason dei)rived of it. We liave already 
pointed out tliat, under the provisions of the present 
■Code, it is only when the sale has been set aside that 
the purchase money can be returned...  ̂As regards sales 
under a decree of a Court, there is no wrirranty of title 
■either by the decree-holder or by the C o u r t I n  the 
case of Doral) Ally Khan v, A'bdool A.seed \̂ their 
Lordships remarked : ‘ Now it is, of c§ui-se, perfectly 
clear that when the property has been sold under a 
regular execution, and the purchaser is afterwards- 
evicted under a title paramount to that of the judg- 
ment-debtor, he has no remedy against either the ; 
sheriff or the judgment-creditof.”

The same point was dealt with in Parva ihi A mmal v*: 
Gov indasa mi , In that case tlxe Co art -sale was
set aside on account of irregularities in its cohduct 
liexpetrated by the decree-holder. The ]Tarchaser there
upon filed a suit for a return of the poundag’e fees not 
returned to him and interest on tlie purchase money 
paid hy him. It was held that a suit was maintainable 
for the recovery of the same. The argument for the 
appellant was that the plaintiff should have sought 
redress in execution and that a separate suit did not 
lie. Their'Lordships said

“The present Code contains no provision regftftlmg the right of: tbo purchaser i 
to obtain a refund of Ma pm’chasc money without appl^iug' to set aside tlis ; 
sale when it is subseipiently found that tlic ;)ii<lgjjiont-(lol)tor had no saleable 
interest in the property. It niay be as svigge.sted by Mr. Bamachandra Ayyar;

a) (1878) L . B . 5 I . A. 116. (19 1 5 ) 3 9  M a.l 803  at p. 806. ;



ior the vesppndent that anless the purchaser seeks the aid of the Court to set 1922.
aside the sale, he has no remedy against the decree-holder. It was laid down
.by the Judicial Committee in DomJ A lly Khan v. AM ool that there j^^ghunaTH
was 110 warranty of title in Gourt-salea : see also Sundara Gopalan v. Venlcat-
avaracla Ayymigar^K The right of action to obtaiii a refund consequent on Bala.
the want of saleable interest in the judgment-debtor is not a right inhering in
-a purchaser, but'is the creature of a statute, and the right thus conferred can
-only be exercised within the limitations prescribed. Consequently . without
.getting the sale set aside through Court, the purchaser’ has no right of
action,”

Tlie ease relied upon by tlie appellant in Bustomfi 
Ardeshir v. Vinayah Gangadhar'-̂ '̂  ̂was a case iincler 
the Code of 1882 being Second Appeal Ko. 472 of 1909.
His Lordsbip tlie Chief Justice said —

“ We think, however, tliat the right of the plaintiff to maintain a suit is 
made clear by the provisions of the Civil Procedure Code in the manner in- 
•dicated in Sundara GojMlanw Venhakivarada Ayyangar^ '̂>. Under the Civil 
Procedure Code an implied warranty o f some saleable interest, when the right, 
title and interest of a judgment-debtor is put up for sale, is implied, and the 
purchaser’s right based thereon to a return under certain conditions o f tlia 
purchase money wliich has been received by the judgment-creditor is 
recognized.”

I doubt very much whether there was any necessity 
t)0 base the right given by the Legislature under the , 
old Code of 1882 to a purchaser to file a suit to recover 
his purchase money on a -warranty. But for the piir̂
■pose of this case we are bound by the provisions of the 
Code of 1908, and it • seems to me we should follow the 
cases Nannu Lai Y/Bhagwan Daŝ '̂̂  Mid I^arvathi 
Ammal v. Govindasami Pillai^ ,̂ which decide that an 
auction-purchaser, at a Court-sale, should he get nothing 
from his purchase, must get the sale set aside under 
Rule 91 before he can obtain the right to ask for a refund 
■of the purchase money. He can undoubtedly main tain a 
suit against, the Judgment-debtor on any ground which

Cl) (1878) L. R. 5 I. A. 116. (3) 35 Bom’. 29 at p. 33,
(2) (1893) 17 Mad. 228. - (4) (1916) 39 AIL 114

(1915) 39 Mad. 803.
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B a l v a n t

R ashonath
V.

B ala .

1922. is open to Mm in law sucli as fraud or misreioresenta- 
tion ; but sucli a claim would depend on different evi
dence, and would be entirely of a different character to- 
the present suit. No fraud or misrepresentation was- 
a lle g e d  in tlie plaint, and the only ground on which 
the plaintiff sought relief was that after he purchased 
the property he discovered that other persons were 
entitled to it. Therefore the decision of the District 
Judge is right and the appeal must be dismissed with 
costs.

COYAJEE, J. I agree.
Appeal dismissed.

E. R.

APPELLATE CIVIL.

V 1922. 

Jammy 12.

Befon Sir Norman Macleod, Kt., Chief Justioe, and Mr. Justice Ooyajee.

ANNA NARAYAN PAVGI ( o e ig in a l  P l a in t p 'F ), A i'p e l la n t  TH E 
MA.DHYAMA STHITITILA PARASPARA SAHAKARI MANDALI 
(original DEIfENDANTS), RESPONDENTS®.

Court Fees Act ( V I I  o f  1870), Schedule I, Article 1, Schedule I I , Article 17 
— Memrandimi o f appeal— Coiirt-fee stamp— Suit on promissory note— 
Decree against one defendant— Appeal fo r  a decree against remaining’ 
defmdayits— Yaluation of claim in appeal.

In.a suit ta recover the amount due on proiiusBory note.s from several' 
defendixnts, tlie plaiutiffi obtained a decree against one o f them. The plaiiitifi! 
having appealed to obtain a decree against the reiuaiuing defendants, a ques
tion arose as to the valuation of the claim in appeal for purposes o f  Court- 
..fee:— '■

.Hefif/tliat the claim in the appeal should be valued at the amount £oi 
which tke remaining' defendants are souglit to be made Iial)le,

followed.

Second Appeal No. 694 of 1920.

«  (1890) 13 Mad. 508.


