
APPELLATE CIVIL.

VOL.' XLVI,] BOMBAY SERIES. 811

Before Sir Norma?! Ifacleod, St., Chief Justice, and Mr. Justice SJiah.

NATHUKAM HIEAEAM THAKOR a n d  a n o t h e r  ( o b i g i n a Ij P i a i n t i f f s ) ,  1921.
A p p e l l a n t s  iJ. T h e  SEOEETARY o f  STATE i?ou  INDIA in  COUNCIL '
(ORIGXJTAL D e f je n b a n t s ) ,  B e s p o n d e n t s -'\ 2 3 ,  ’

Lantl Revenue Code (Bom. Act V o f  IS 79), sections SOS and S04-—Land —
remiue, notice q f iiemand made foi'— Demand notice not an order or decision--'
Suit for a declaratio7i that land not liable to he taceed— Civil Court—
Jurisdiction— Bombay Revenue Jurisdiction Act fX  o f 1876), sect'i07i 11.

A notice of demand isBued by the Mamlatdar that a certain amount was 
(hi0 for the payment of land revenue, is not an order or decision witlvin tlio 
nieauing of section 203 or 204 of tho Land Ecvenno Code, 1879 and the 
juvi:sdiction of tlr.,:* civi! Court to evitertain a. suit for a declaration that tlio 
Government had no right to assess any liind of chiini or tax on the laud is 
not barred under section 11 of the Bombay Revenue Jurisdiction Act, 1876.

F i r s t  appeal against tlie decision of R .  S. Broom
field, District Judge of AhmedabacL

Suit for a declaration.
Ill tlie Viraingaum Taliika there is a taluivdari estate 

called.the Biiankoda estate. The village of Kanj is 
included in tlie estate. In the village of Kan], tlie 
plaintiffs owned several acres of land inSlxTding Survey 
■No; 656 in suit. In a previous litigation (Suit Ko. 22 
of 1874) plaintiffs established their right to hoi d tlieir 
lands rent free.

In 1910 a survey settlement of the estate was made.
The plaintiffs protested that the entries in the regis
ter relating to their lands did not sufficiently indieate 
their rights and were informed by the Assistant Survey 
Settlement Officer that there would be no obstruc
tion to their enjoyment of the land without payment 
of taxes.

In 1911, the Talukdars relinquished Survey No. 65(> 
and the relinquishment having been sanctioned by the 

® First Appeal No. 191 of 1919.
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: 1921. Collector steps were taken co levy assessment and 
local fund from the plaintiifs. They received a notice 
from tlie Mamlatdar on the 5th Febniary 1913 calling 
upon them to pay Rs. 2-2-0 for the year 191243. 
In Decemher 1914 they received a notice from the 
Talukdari Settlement Officer calling upon tliem to admit 
their liahility to pay their share of the assessment in 
respect of all lands in their possession. .

The plaintiffs refused to comply with the notice and 
su ed  for a declaration that Survey Ho. 656 belonged 
exclusively to the plaintifl’s and that defendants had no 
right by “ relinquishment” or otherwise, to impose 
a n y  kind of tax upon it and claimed a refund of the 
amount paid under protest.

The defendant No. 1 contended alia that the
suit was barred under section 11 of the Bombay Revenue 
Jurisdiction Act, 1876 ; that the relincjuishment oi the 
plaint land by the Talukdars and its subsequent assess
ment to land revenue were legal under sections 74 and 75 
of the Land Revenue Code, 1879, and the plaintifl’s were 
bound to pay.

The other defendants who were the Talukdars sup
ported defendant No. 1.

The District Judge held on a preliminary issue that 
the suit was barred under section 11 of, the Bombay 
Revenue Jurisdiction Act, 1876, as in his o|)inion the 
notice of demand issued by the Mamlatdar was an 
order within tlie meaning of sections 203 and 204 of;; 
the Land Revenue Code. He, therefore, dismissed 
the suit.

The plaintiffs apx êaled to the High Cou:rt.
0. N". Thakor, for the appellants.
K S. Patkar  ̂ Go’vernment Pleader, for respondenf 

No. 1.



N. K, Mehta, for resiDondent No. 2.

M a g l e o d , 0. J. :~Tlie plaintiffs filed tliis siiit pi’ay- 
ing for a declaration tliat Survey No. 656 in the limits 
of the Talukdari village of Kan] was of their absolute 
ownership, and that the Talukdar-def end ants had no 
right of any kind whatever over it, and that the first 
defendant, the Secretary of State, had no right of any 
kind whatever to sanction the relinquishment of the 
said Survey Number by the said Talukdars, and had no 
right to assess any kind of claim or tax on it, and for 
further and other relief.

A preliminary issue was raised whether the suit was 
l>arred under section 11 of the Bombay Revenue Juris
diction Act. The learned'^adge held that the suit 
was barred on the ground that an order had been passed 
within the meaning of sections 203 and 204 of the Bom
bay Land Revenue Code, and that as the plaintiffs had 
not appealed against that order their suit could not lie.

Now it appears that in the previous litigation between 
the Talukdars and the plaintiffs the plaintiffs wer& able 
to establish their right to hold this particular land rent 
free. Thereafter the Talukdars relinquished 
particular survey number in favour of Grovernment, 
although it does not appear that the plaintlifs were 
heard on the question whether the relinquishment was 
or was not subject to their rights.

The next step taken by the Revenue Authorities was 
a notice of demand issued by the Mamlatdar that a 
certain amonnt was due for the payment of the land 
revenue, and that if it was not loaid within 10 days 
-fi’om the receipt of the notice, steps would b̂ e taken 
according to law forcibly to recover the whole amount 
for the current year’s land revenue which had not 
been paid.
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1921,. One wonlcl presume that tlie notice of demand of the 
Mamlatdar was based on an order by the Coiiector 
directing that this particular survey number was liable 
to pay assessment, and that evidently was the -view 
taken by the first defendant when the written state
ment was filed, because in the first paragi:apli thereof^ 
it is said:

“ Tho jurisdiction of the Court to entertain thf suit barred by Hetjtion 11 
oftiio Bombay R e v o im e  JurisdictioTi Act, 187G, H inu ii the phiint docB not 
state that tiio plaintiffs have preferred any appeals against the orders of the- 
Collector imposing and loyying fiss<3!:isiuent on the land in Ktilt as provided by 
.sections 203 and 204 of tho Boniitay Land Revenue Code. ”

Now it is admitted that no such order oi; the Collector 
can be produced, G5nsetxuently there could be nô  
order from which an a|?|)eal lay. It seems that the 
first defendant urged that in the absence of the order 
of the Collector assessing theland, the notice of demand 
by the Mamlatdar was an order within the meaning' 
of sections 203 and 204. Now the plaintiffs could have 
ai)pealed to a higher authority objecting to the notice 
of demand issued l)y the Mamlatdar, but it does- not 
follow that because they could have endeavoured by a 
resort to higher authority to get that notice of demand 
revoked, therefore, it was an order within tlie meaning- 
of sections 203 and 201 of the Bomljay Land Revenue 
Code. The learned Judge on this question says:

“ Then it wuH contended that tboiioticij of doinand isHued by tho’Mamlatdar 
was not an ‘ ordm' ’ . Consideriug the mmtber of years for which the 'dispufe'-' 
aboiit tlie.so lands has been eontinning oin; would stippose tha(; before th<J ■ 
Mamlatdar issued this notice tlicre nuiHt liave lujcn a formal order by hoiuo 

: Keveiuie Officer directing this t() lie dtnie. But if there was aiioh an order 
it lias not been brought to tho noticc of tlie Ci.)iu't, and the learned pleiuVr 
for the defendants, in arguing the issuo, troatfi the demand notice as i(: if waft 
the order^and nothing else. In my oph)ion it ia an order within the ineapuig 
of sections 203 and 204 of the Land Revenue Code. I aee no reason to lidtf 
that the word ‘ order ’ used, in those sections was meant to be understood in 
a narrow or technical sense, as a fornud order passed after jiulieial inquiry or 
anything of that kind. A notice of demand ia in effect an order to pay,”
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lifow it may Ibe said that a notice of demand which, 
if not complied with, can he made effective by execu
tion proceedings, may^he considered as aldn to an order, 
but that could only be because of the results following 
from it. But it is not strictly logical to find that 
because the same results follow from two parfcicular 
kinds of documents, therefore the documents are of the 
same kind also. One has to look to the wording of the 
document; and it ai>i3ears to us that it would be going 
too far to say that this notice of demand, which admit
tedly is the natural consequence of an order imposing 
assessment upon land, can be treated as an order or 
decision within the meaning of sections 203 and 204 of 
the Bombay Land Kevenue Code. The whole question 
regarding this demand of land revenue is somewhat 
involved in mystery, as the plaintiffs were allowed to 
continue to hold the land rent free, and yet apparently 
no opportunity was given to them, after the demand to 
pay land assessment was issued, to state their ease for 
their being allowed to continue to hold rent free, 
whether the land was relinquished or not. It seems 
to us this is a case to which section 11 of the Bombay 
Kevenue Jurisdiction Act does not apply, and that tli^' 
suit would lie. The decree dismissing the suit musfc 
be set aside, and the suit-must be remanded to the 
lower Court to be heard on its merits. The plaintiffs 
to get their costs of the appeal. Costs in the lower 
Court to be costs in the cause.

Decree reversed,
■ j .  o- : e , ’
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