
1921. to hold that the order of the 7th January 190i -was a
~~7 decree which has now to be executed, the present

Darkhast is out of time. For the reasons already given,
AbaLala I of the 7th January 1904 was

merely an order in execution, and not a fresh decree. 
The decision, therefore, of the learned Assistant Judge 
was right and the appeal must be dismissed with costs.

Ap])eal dismissed.
R. R.
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APPELLATE CIVIL.

Before Sir Norman Madeod, Kt.  ̂ Chief Jmtke, and Mr. Justice Shah.

1921. VITH A LD A S BHACIWANDAS (oiugikal P la in tiu f), A p p ella n t  

Decemher 2\. MTJRTAJA HUSHEIN SYED and otubes (oeiginal Dki^'Endants) •

--------- -̂-------- R jH S P O H D liN T B ’* .

Delckhan Agricidturists^ Relief Act (X V I I  o f 1S79)^ section 12— Accounts— 
xhnount due under hand—  Larger amount awarded as result o f accounts— 
Fro_per relief.

The defendants executed in 1892 a mortgage-deed for lis. 15,000, agreeing 
to pay oS; the amoimfc in annual instalments of Ra. 500 eacli. The inatahnents 
were duly paid up to the year 1903 after which there wan default in pay­
ment, Theplaintifi: sued in 1916 to recover the amount of twelve iustahrientB 
that had accrued due. The defendants pleaded that they wore agriculturists ; 
and a Commissioner was appointed to takd aceoiuits under the provisions of 
the Dekkhan Agriculturists’ Belief Act. The Commissioner found that the 
sura of Rs. 6,231-10-0 was due for principal and allowed a like amount for 
iatbrest. The trial Judge, however, was of opinion that only Rs. 3,200 were 
due for principal and passed a decree for ils. 6,400 inclusive o f  interest. The 
plaintifE having appealed ;—

that although 0̂  report of the Commissioner there appeared 
payable, for principal and interest, the sum of Rs. 12,463-4 0, yet, inasmuch 
as there retnained only Es. 9,500 due on the hond itself, a decree for that 
amount only should be passed.

First x\ppeal'Ko. 346 of 1920. “



First appeal from the, decision of S. S. Pliadnis, First 
Class Subordinate Judge at Bijapur.

Suit to recover money due on mortgage.

The defendants executed a deed of mortgage for 
Rs. 15,000 on the 20th December 1892 agreeing to repay 
the amount in annual instalments of Rs. 500 each.

Till 1903 the instalments were duly paid ; but there­
after there was default in payment.

In 1916, the plaintiff sued to recover the amount of 
twelve instalments that had accrued due.

The defendants pleaded that accounts should be 
taken under the provisions of the Dekkhan AgricuUii- 
rists’ Relief Act.

The accounts were accordingly taken by a Commis­
sioner who found that Rs. 6,231-10-0 were due for prin­
cipal, and allowed an equal amount for interest.

The trial Judge went into the accounts afresh, and 
allowed only Rs, 3,200 for principal and passed a 
decree for Rs. 6,400 for principal and interest.

The plaintiff appealed to the High Court.
Jmnah, with iT. J5. Gmnaste, for the appellant.
S. It. Bakhle, for respondent No. 8.
M a c l e o d ,  0, J. The plaintiff su6d‘ to recover 

Rs. 6,000 on a bond passed by the niort^gor-defend- 
ants on the 20th JDecember 1892 for :Rs. 15,000 whemby 
the suit property was mortgaged, the mortgage amount 
being payable by annual instalments of Rs. 500. The 
suit was to recover twelve instalments due under the 
bond commencing wi th 1904. As the mo.rtgagoF-dat#nd« 
ants ŵ ere agriculturists, an account was taken under 
the Dekkhan Agriculturists’ Relief Act by the Com- 
misF?ioner who reported that Rs 6,23MO-C were due for
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1921. pdneipal and a larger amomit for interest, and as tlie 
plaintiff would not be able to recover more tlian tlae 
amount of principal as interest, it followed that on tlie 
Commissioner’s report an amount of Rs. 12,463-4-0 was 
due to the plaintiff. The Judge has dealt with the 
Commissioner’s report in a somewhat cursory fashion, 
as he has only considered the various bonds entered 
into by the defendants from time to time a ad has come 
to the conclusion that only three of those bonds for 
Rs. 2,000, 400 and 800 were for cash consideration. How 
lie came to that conclusion is not very clear, because 
from the Commissioner’s report it will be seen that 
the plaintiff was able to produce his accounts from 
1879 showing a very large number of small cash ad­
vances at short intervals until 1892, and it would also 
appear that the bonds taken by the plaintiff from time 
to time in no way corresponded with the account 
which he kept of the advances made to the defendants. 
So that there is no reason whatever for discarding 
entirely the accounts as drawn up by the Commis­
sioner, and looking only to certain bonds as having been 
passed for cash consideration. Considering It does not 
appear that the advances made by the plaintiff cor­
respond with the amounts of the various bonds passed by 
defendants, we would prefer to rely on the very careful 
account taken by the Commissioner ; and we think that 
on the whole it is far more probable that on taking 
the accounts under the Dekkhan Agricultudsta’ Relief 
Act, over Rs. 12,000 were really due by the defendants 

; as a result of the dealings between the parties. But 
 ̂under the bond itself apart f rom any question of taking 
accounts under the Dekkhan Agriculturists’ Relief 
Act, only Es. 9,50(> remain due, and it would be a very 
curious result if a debtor owing to his seeking the 
relief afforded by the Dekkhan Agriculturists’ Relief 
Act shouldvhaYe to pay more than he is obliged to pay
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according to tile terms of Ms bond. I cannot imagine 
that it was ev6r intended that tlie law should produce 
su ch  an extraordinary result as that. I think the î ro- 
per order to pass in this suit is that Rs. 9,500 are due by 
the mortgagor-defendants to the |)laintiff. That amount 
we direct to be-paid in two instalments, Rs. 4,750 to be 
paid on the 21sfc June 1922, and the second, instalment 
of Rs. 4,750 to be paid on the 21st June 192S. In default 
the plaintiff should apply under section 15B of the 
Dekkhan Agriculturists’ Relief Act.

The 8th respondent, who is a party to the suit as 
defendant Ko. 9, is a second incumbrancer, and the 
Judge has rightly directed that the property subse­
quently mortgaged to him should only be sold when it 
has been found that the sale-proceeds of the remaining 
properties encumbered in favour of the plaintiff are in­
sufficient to meet the plaintiff’s decree.

The costs of the appeal and of t̂he suit to be added to 
the mortgage amount.

Decree according ly.
R. R.

1921.
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f o r t  p r e s s  c o m p a n y , l i m i t e d , D e fe n d a n ts  MUNICIPAL 
CORPORATION o f  t h e  CITY o f  BOMBAY an d  a k o th e b , P l a i n t i f f s .

[On Appeal £rom the High Com-t at'Bombay.]

L a n d  Acquisition Act ( I .  o f 1S94)— Proceedings under Act— OompctanGe o f  
parties to agree value.

Although proceedings have been taken for the compulsory acquiBition o f  
land under the Land Acquisition Act, 1894, the owner and the acquiring party 
remain competent to enter into an agreement as to the price, and an agroemwit 
so made is capable o f being enforced in the ordinary way. An agreement

‘̂̂ Fresent -.— Lord BuckmaBter, Lord Atkinson, Lord Stunner, Lord Carson 
and Sir John Edge.
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