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plaintiff’s decree of February 1914. That would put a
stop to any adverse possession prior to the date of the
decree, and even if tlat were not so, considering that
the defendants were parties to the execution proceedings,

“the decision in Radha Krishna v. Ram Bahadur®

would be applicable. The plaintill, therefore, would
be entitled to succeed, and the appeal must be
allowed and a decree passed for possession with
costs throughout. There will have to be an inquiry
with regard to mesne profits for the past three
yeuré before suit and also with regard to future mesne
profits.

SHAH, J..—T1 agree.

Deciree yeversed.
J. G R
M (1917120 Bow. L. R. 502,

— e e

APPELLATE CIVIL.

Before Siv Normon Macleod, Kt., Chiof Justice, and 3r. Justice Shah.

EKOBA PARASHRAM axp orueRS (ORIGINAL DEFENDANTS), APPRLLANTS
». KASHIRAM TOTARAM axp oraees (omiGiNAL Praweriy), Rese
poNDENTE,

Hindu luw-—-Midakshara—~Succession—S8ons of the sume  futher by different
mothers—Sons of different fathers by the same mother—DPriovity yiven to the
Sformer. ‘

On the death of a indu, bis property was clained Dby the plaintilf, his
half-brother, (i.e., son of the same father by o differcot mother) in preference
to the defendants who were sons of the same mother born to a different
father +—

Held, that the plaintiff was entitled to succeed.

# Second Appeal No. 153 of 1921,
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Per Suan, J. :—"Tor the purpose of inheritance sons of the same father are
brothers : and there is a distinction mwade between sons by different mothers.
But the sans of the same mother by a different father though born of the same

womb belong to a different family and as such are entirely outside the cate-

gory of the class of heirs under the heading of ‘brothers’.”

SECOND appeal from the decision of N. B. Deshmukh,
Assistant Judge of Khandesh, confirming the decree
passed by T. N. Atre, Subordinate Judge at Amalner.

Suit to recover possession of property.

One Ramji had two wives. By his first wife he had
one son named Jairam, and by his second wife another
son, Totaram (plaintiff). The first wife was subse-
quently divorced by Ramji and contracted a remarriage
with one Parashram, to whom she bore two sons, fkoba
(defendant No. 1) and Nana (father of defendants Nos. 2
to 6). Jairam was brought up by his mother, and on
his death, without any wife or child, his property was
enjoyed by her till her death,.in 1913.

In 1917, the plaintiff filed the present suit to recover
possession of Jairam’s property alleging that he was a
nearer heir to Jairam.

The Subordinate Judge decreed the suit and the decree
was confirmed by the Assistant Judge on appeal.

The defendants appealed to the High Couxt.

H. C. Coyayjee, with V. B. Vwkar for P. V. Nijsure,
for the appellants.

N M. Patwardhan, with D. C Virkar, for the
respondent No. 4.

SHAM, J. :—In this appeal we are concerned with the
property of Jairam. He was the son'of Ramji by his
first wife, Sadi. Ramji re-married and had a son Tota~

ram by his second wife who also was named Sadi..
Totaram is the plaintiff and claims the property of -
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Jairam as histheir. Thefirst wife of Ramji was divorced
by him: and she re-married one Parashram:she had
two sons by her second hushand. The defendant No. 1
is one of these sons and the other defendants arve the
gons of the other son. They claim the property of
Jairam as representing the brothers of Jaivam born of
the same mother. Tt seems to me clear on these facts
that according to Hindu law the sons of Parashram-
belong to a ditlerent gotra altogether, and can have no
claim as brothers to the property of Jaivam, in prefer-
ence to the claim of the plaintiff, who is admittedly the
half brother of Jairam. The lower Courts have rightly
disallowed their contention. Before us a feeble
attempt has been’made to suggest that the word &g
(sodare) used in the Mitakshara is indicative ol the
brothers born of the same mother, though not the same
father. I do wunot think that, in the Mitakshara
Chapter I1, section IV, paras. 5 and 6 (Stokes” Hindu
Law Books, page 445) where the subject of the brother’s
right to inheritance is dealt with, any thing beyond the
difference between brothers of the whole blood and
brothers of the half blood is indicated. The brothers
there referred to are all sons of the same father. The
contention of the appellants®seems to me to be opposed
to the basic principles of Hindu law ag to inheritance,
and there is no provision in the Mitakshara or else-
where for the sons born of the same mother after
her re-marrviage being treated as brothers born of
the same womb for the purpose of inheritance so
as to be included in the meaning of the wopd @R :
(bhratarak) used in the texts. Fov the purpose of
inheritance sons of the same father are brothers: and
there is a distinetion made between sons by different
mothers. " But the sons of the same mother by a differ-
ent father though born of the same womb belong to a

«

_diﬁerent family and as such ave entirely outside the
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category of the class of heirs under the heading of 1021,
“brothers”. It is not so mwch the meaning of the word "";'mm

&15¢ as the context, conpled with the basic principles of  painssinax
Hindu law, that is against the defendants’ contention. R Asmiis
I have no hesitation whatever in holding that the view  Toraran.
taken by the lower Courts is correct. The appeal must, '

therefore, be dismissed with costs.

MacLeoD, C. J. :—I agree.

Appeal dismissed.
R. R.

APPELLATE CIVIL.

Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Shak.

SITABAI xom ZUKAPPA MHETRE, AND ANOTHER (ORIGINAL PLAINTIFFS), 1021.
ArpzrraxTs ». KESHAVRAO PARVATRAO KATE (oriziNaL DEFEND-

- December 2.
ANT), BESPONDENT™.

Indian Limitation Act (IX of 1908), Schedule I, Avrticle 182, clause &—Step-
in-aid of evecution—Instalment decree—Application for recovery of one of
the tnstalments due—=Step-in-aid of execution with regard to all the instal-
ments then due. »

A decree of 24th July 1908 directed that the decretal debt should be paid
by annual instalments of Rs. 1,000. In execution of the decree, a Darkhast
was filed in 1915 after two instalments {of 1909 and 1910) had been paid,
but it was not prosecuted. In 1918 another Darkhast was filed to recover
the instalments due in 1911, 1912 and 1913, and the same were recovered.
In 1919 a Darkhast to recover the instalments due in 1914 and 1915 wasg filed.
It was contended that these instalments being time-barred, the Darkhast could
not proceed.

- Held, that the Darkbast could proceed,‘ as the Darkhast of 1918, although
an application for the recovery of some only of the instalnents due, at that
date, could be considered as a step-in-aid, so as to start a new period of ‘
limitation with regard to all the instalments then due. ‘

* Becond Appeal No. 18 of 1921, under Letters Patent.



