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greater space than he had occupied in the rented
premises, then no doubt it might have been a different
matter. It seems to us that to prevent the plaintiff
" from oecupying a space in his own premises equal to
the space previously rented by him on the ground
stated by the learned Judge would be going entirely
beyond the jurisdiction of the Court in cases falling
under the Rent Act. We make the Rule absolute.

There will be a decree for possession within one
month of the service of this order on the occupants of
the shop with costs throunghout.

Rule made absolute.
J. ¢ B.

APPELLATE CIVIL.
FULL BENCH.

Before Sir Norman Maclead, Kt., Chief Justice, Mr. Justice Shah and
My, Justice Faweett.

DATTATRAYA GOVINDSETH LUBRI. (oriciNaL DRoREn-HOLDER), Ap-
rrcaNt v, PURSHOTTAM NARAYANSETH DALI (ORIGINAL RIVAL
DEOREE-HOLDERY, - OPPONENTY,

Civil Procedure Code \(Act V' of 1908), section 78-—Deeree—Enecution—

Rateadle distribution—Decree claiming distribution ehallenged on the ground

of fravd—Fravd cannol be gone into by executing Court—Practice and

procedure.

The opponent obtained a ducree in exeontion of which assets were realised
and brought into Court, The applicant who also held o decree  against the

sawe judgment-debtor elaimed rateable distribution. The opponeut having

pleaded that the applicant's decree was obtained by frand, the executing
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Court decided that it could go into the question of fraud in execution, proceed-
ings. On the applicant’s application :—

_ Held, that the executing Court had no power to deal with the qnestion
whether a decree on an application for rateable distribution had been ohtained
by fraud.

Chhaganial v. Fazarali®, overmled.

“THIS was an application under the Extraordinary
Jurisdiction of the High Court, from an order passcd
by R. K. Bal, First Class Subordinate Judge at
Ratnagiri.

Execution proceedings.

The opponent obtained a decree against one Dharma,
and in execution of it realised assets belonging to the
judgment-debtor. The applicant who also held a
decree againgt the same judgment-debtor applied for
rateable .distribution of the assets. It was pleaded
by the opponent that the applicant’s decree was
obtained by fraud.

The executing Court decided to go into the question
of fraud in the execution proceedings.

The applicant applied to the High Court.

K. N. Koyajee, for the applicant :—The lower Court
has no jurisdiction to go into the question of [raud or
bona fides. Section 73 of the Civil Procedure Code
requires that where assets have been realised in execu-
tion of a decree, they shall be rateably distributed
amongst all judgment-creditors who have already
applied for execution. There are no words cmpower-
ing the Court to make any investigation or
inquiry into the question whether the decrees were

“properly obtained or not. ~Such power was given
~ under section 272 of the Code of 1877. But that

@) (1888) 13 Bom. 154.
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provision has heen omitted from the subsequent Codes.
Power is given to investigate claims under Rules 58
and 97 of Order XX1I. But there is no similar power
given under .section 73. Clause (4) of the section
expressly provides for the remedy by way of a suit,
which is the only remedy for any wrong done in con-
sequence of a payment:iunder the section. I submit
v7ith great respect that the ruling in Chhaganlal v.
- Fazarali® is not correct. Saravana Pillai v. Aruna-
chalam Chettior® to thef contrary lays down the
correct law. The Privy Council has laid down in
Shanlkar Saruy v. Mejo Mal® that distribution under
section 73 is not a judicial but an administrative act,
and it follows that in its administrative function
the executing Court cannot go into judicial matters,
such as fraud and Dona fides and the validity of
decrees. ’

P. B. Shingne (amicus curiae), for the opponent :—
The lower Court has inherent power to inquire if the
decree of the applicant was a real decree properly
obtained without fraud or mala fides. The Calcutta
High Court has for a number of years adhered to the
practice of going into the wvalidity of a decree when

action is taken under section 73 : fn re Sunder Dass®;

Raghu Nath Gujrati v. Rai Chatraput Singh® .
Puran Chand v.5iSurendra Narain® and Peary
Lal Das v. Peary Lal Dawn®. The case of Chhagarn-
lal v. Fazarali™ approved of Iz re Sunder Dass® and

followed it. If such power was not exercised, fraud- .

ulent decree-holders colluding with the judgment-
debtor might walk away with the money and sub-
gsequent recoveryimight often be imypossible.

@ (1888) 13 Bow. 154. @ (1884) 11 Cul. 42.
- @ (1916) 40 Mad. 841, ®) (1897) 1 C. W, N. 633
®) (1901) 23 Al 313. - ©® (1912) 16 Cal. L. J. 582.

™ (1918) 19 C. W. N, 903."
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Koyajee, in reply :—It would be always open to an
aggrieved judgment-creditor to file a suit at once. and
obtain an immediate injunction on making out his case,

MaciEoD, C. J.:—This is an application to this
Court under section 115 of the Code of Civil Proce-
dure. The applicant obtained a decree against his
debtor, presented a Darkhast for execution, and
applied therein for rateable distribution of the pl.'oceec“@\
of a sale in execution of another decree obtained by
the opponent against the same judgment-debtor,

The opponent raised a plea that the applicant’s
decree had been obtained by fraud. The lower Court
considered this question and being bound by the
decision in Chhaganlal v. Fazarali® decided that the
Court could decide the question of frand in execution
proceedings, where the rival decree-holder raised the

point, notwithstanding that a concurrent remedy by a

regular suit was left open to him. It is necessary
therefore to consider the ruling in Chhaganlal v.
Fazarali®, Sir Charles Sargent C. J. said: “The
question referred to us is not without difliculty, but.
we are disposed to adopt the ruling of the Calcutta
High Court (In re Sunder Dass®) that the Court distri-
buting the proceeds of execution under section 295,
Civil Procedure Code (Act X1V of 1882) should inguire

‘into the bona fides of the decree-holders if called in

question and decide it in the same manner as all the
other questions that arise in execution.” This ques-
tion arose in Saravana Pillai v, Adrunachalom

- Chettiar®. The learned Judges after considering the

Calcutta case and also the decision of Chhaganlal v,
Fazurali™ came to the conclusion that it was not open
toa Court exercising its duties under section 75 of the

® (1888) 13 Bom. 154. @ (1884) 11 Cal. 42.
@) (1916) 40 Mad. 841,
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Code of 1908 to inquire into the legality or validity of
a decree brought to its notice in disiributing the
assets.

Our attention has been drawn by Mr, Koyajee to
section 272 in the Code of 1859 which says :—

*If it shall appear ta the Court, upon the application of & decree-holder,
that any other decrec upder which property has been attached was
abtained by frand or other improper means, the Court may order that the
applicant shall be satisfied out of the proceeds of the property attached, so
far as the same may suffice for the purpose, if such other decree be a decree
of that Court ; or, if it be a decree of another Court, may stay the proceedings
to enable the applicant to obtain a similar order from the Court by which
the decree was made, "

Therefore, under that Code the Court which was
distributing the assets amongst the decree-holders had
the power to deal with the question whether any of
the decrees passed by itself had been obtained by frand
oy other improper means. But this power was not
given by section 295 of Act XIV of 1882 nor by
section 78 of the present Code. Section 78 directs that
the assets, after deducting the costs of realization, shall
be rateably distributed among all such persons as shall
have made applications to the Court for the execution
of decrees for the payment of money passed against the
same judgment-debtor. On general principles, the
Court, which would be merely a distributing agency,
would not have any power to deal with the question
whether any of the decrees had been obtained by fraud
or other improper means just as in an ordinary case
of execution the Court which executes the decree can-
not go behind the decree. So it would appear that
where the Court is only concerned with distributing
assets under section 73, it cannot have any greater
power to go behind the decrees which are presented by
the various decree-holders asking for rateable distribu-

tion. Sub-section 2 of section 73 expressly provides.

1921,

DATTATRAYA
GIOVINDIETE
U,
Popsgor- -

TAM.



1921,

DATTATRATA
GOVINDSETH
V.
PURSHOT-
TAM.

640 INDIAN LAW REPORTS. [VOL. XLVL

that where all or any of the assets’liable to be rateably
distributed under this section ave paid;to a “person not
entitled to receive the same, any person so entitled
may sue such person to compel him to refund the
assets on the ground that such share of the distribu~
tion was obtained by fraud or collusion. No doubt,
any such suggestion is made to the distributing Court _
the applicant making it would be given an opportunit{
of filing a regular suit to set aside the.decree, which, he
alleges, had been obtained improperly, and the distri-
bution might be stayed till that suit was decided. But
that would be a matter purely for the distributing
Court to decide, because sub-section 2 implies that in
spite of an objection the assets have been distributed,
in which case the suit would be one for the refund of
the amount distributed, on the ground that the person
who obtained such amount had got a decree passed in
his favour either by fraud or other improper means.
I think therefore the decision in Chhaganlal v.
Fazaralt® must be overruled. The Rule must he made
absolute and the distribution wmust proceed in the
lower Court in the light of this judgment.

Costs to be costs in the execntion in the lower Court,
Smaw, J.:—I agree.
Fawcert, J. :—I agree.
- Rule made absolute,
R. R.

G) (1885) 13 Bom. 154,



