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Before Mr. Justice Shah and Mr. Justice Prait.

MADBAVRAO MORESHWAR DBHADANEKAR (oRIGiNAL PrAINTIFF),
AppELLANT v. KRISIINARAO SATUJI RANE aAnp OTBERS (ORIGINAL
DEPENDANTS), RESPONDENTS™,

Khoti Settlement dct (Bombay Act I of 1880), section 10~~Transfer by per-
manent tenant of @ portion of kis holding without consent of the Klwt-
Only the portion alienated is af the disposal of the Khot, .

The defendants who were permanent tenants of Khoti lands transferred a
portion of their lands withont the consent of the Khot. ~ The Khot thereupon
sued to recover possession of the entire holding, alleging that owing to the
transfer the whole of the lands was at the disposal of the Khot under
section 10 of the Khoti Settlement Act, 1880 :—

“Held, that under section 10 of the Khoti Scttlement Act, 1880, only the
trausforred portion, and not the entire bolding, was at the disposal of the
Khot.

Seconp appeal from the decision of C. C. Dutt,
District Judge of Ratnagiri, reversing the decree
passed by L. N. Joshi, Second Class Subordinate J udge
at Devghad.

Suit to recover possession of land.

The plaintiff was the Khot of a village, in which the
defendants were Khatedars of Khoti lands.

On the 27th January 1914, the defendants mortgaged

a portion of their Khoti lands without the consent of
the Khot.

In 1918, the plaintiff Khot sued to recover possession
of the whole of the Khoti lands in the Khata of the
defendants, alleging that owing to the transfer without
his congent of a portion of the Khoti lands, the entire

lands were at his disposal under section 10 of the
Khoti Settlement Act, 1880.

The trial Court decreed the plaintiff’s claim.

# Hecond| Appeal No. 758 of 1920,
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On appeal the District Judge was of opinion that the
plaintiff could recover only the portion of the lands
transferred by the defendants without the plaintiff’s
consent. The plaintiff’s claim was therefore decreed
to that extent only.

The plaintiff appealed to the High Court.

P. B. Shingne, for the appellant :—Section 10 of the
Khoti Act does not enact that ondy that part of the
holding, which is transferred shall be at the disposal
of the Khots. The section is wide cnough to the effect
that the whole of the holding is forfeited. If the
section is clear enough, it must be construed as it goes,
without looking to its effect. The policy of the Khoti
Actis to put limitations on the rpower of occupancy-
tenants and in due pursuance of the policy, any aliena-
tion—even of a portion of the holding—is bound to
carry with it the loss of the holding. If the Legislature
meant otherwise, the language of the section would
have been different. This conclusion is supported by
the stages through which section 10 has passed in
respect of its amendments and by the provision as
regards resignation, appearing in section 10.

4. G. Desal, for the respondents Nos. 1,2 and 4 :—
The section is not so plain as contended on behalf of the
appellant. If so, as it is a penal provision, it must be
construed as to limit its application to the land already
transferred. The portion transferred is practically a
severable and separate one. The consideration that an
occupant cannot resign a portion of an entire holding
without the consent of the Khot will not necegsarily
lead to the conclusion that an alienation of a holding
will involve the forfeiture of the entire holding. TItis
noteworthy that in spite of the changes through Which

section 10 has passed, the Legislature has not worded

the section so as to bear such a penal meaning.
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SEAH, J.:—The question of law that arises in this
second appeal relates to the construction of section 10
of the Bombay Khoti Settlement Act of 1880 as
amended by Bombay Acts VIII of 1912 and IV of 1913.

The facts, which are not in dispute, are these. The
plaintiff is the Khot and the defendants are the occu-
pancy tenants and their transferee. It appears that
there are several survey numbers referred to under six
serial numbers in the plaint in which the occupants
had a certain share. The interest of the occupants in
one of these lands referred to in the plaint as Serial
No. 1, wag mortgaged by them in January 1914. It
appears from the mortgage bond that they had already
mortgaged this property so far back as 1872, and this
was a fresh mortgage. We are, however, concerned
with the fresh mortgage effected in 1914 after the
amending Acts of 1912 and 1913. The survey numbers
have been described as appertaining to four different
Khatas, and it is claimed for the plaintiff that in virtue
of the provisions of section 10 of the Khoti Settlement
Act, as it stood at the date of this transfer by way of
mortgage, all the lands constituting these different
Khatas, of which the land, referred to as Serial No.1 in
the plaint, is a part, and in which the defendants as’
occupants have an interest, are at his disposal, as the
transfer wag without his consent.

The trial Court accepted this view and passed a
decree in favour of the plaintilf in respect of all the
lands constituting the different holdings, of which
the land mortgaged forms comparatively a small part.

The appellate Court, however, did not accept that
view, and held that the lands which were at the
disposal of the Khot in virtue of the provisions of
section 10 were really those lands which formed

- the subject-matter of the transfer, and accordingly
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dismissed the plaintiff’s suit, except as to land Serial
No. 1.

The question that has been argued in this appeal by
-the Khot is as to whether on a proper construction of
section 10 all the holdings, of which Serial No. 1 forms
a part, are at the disposal of the Khot or only that
part of the land which is transferred. The section. as
amended by Bombay Act VIII of 1912 and IV of 1913
runs as follows :—

*“ It the land held by a privileged occupant lapses for failure of heirs or is
forfeited on the occupant’s failing to pay the vent due in respect thereof, or
if any permanent tenant resigns his land or any portion of Lis land or does any
act purporting to trausfer his land or any portion ithereof or any interest
therein without the consent of the Kot (except in the cases provided for in
section 9), bis land shall be at the disposal of the Khot as Khoti land free of
all incumbrances, other than liens or charges created ar existing in fuvour
of Government.

But it shall not be competent to a priviloged occupant at any time to resign
a portion only of his entire holding except with the consent of the Khot ;
and no privileged occupant shall bo deemed to have forfeited his land on
failure to pay rent unless such Lorfeiture is certified by the Collector, ”

I need not quote sections 9 and 10 as they stood
prior to the amending Act of 1912, The effect of these
.sections prior to 1912 was that, except in certain
cases expressly provided for by section 9, the occupancy
was not transferable. But no consequence of a transfer
of any interest in the occupancy, contrary to the provi-

sions of section 9, was stated in the Act. Among other

things by the amendment of 1912 the Legislature pro-
vided that any transfer contrary to the provisions of
section 9 would involve the consequence that the land
would be at the disposal of the Khot free of all
encumbrances.

The question to be considered is whether the Legisla- :

ture intended that by the transfer of any part of the
land or of any interest therein, only that land was at
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the disposal of the Khot, or whether all the lands com-
prised in different Khatas, of which the land wherein
the interest of a sharer is transferred formed a part,
were at the disposal of the Khot. It appears that by .
the Act of 1913 certain alterations were made in’
sections 9 and 10, as enacted by the amending Act of
1912. But those alterations were apparently the result
of the change in the definition of the word *holding ”
as given in the Act 0of 1913, In any case it seems to
me that all the alterations made by the Act of 1913
were merely consequential and do not affect the point

under consideration. The alteration, with which we

are concerned, is the substitution of the word “his” for
“guch” in section 10, The section provides that on the
transfer of “his land or any portion thereof or any
interest thercin ” “ his land” shall be at the disposal of
the Khot. This means that where the transfer be of
any portion of the land or any interest thercin, what
shall be at the disposal of the Khot is not merely
that portion or that interest but the land itself.
But the section gives no indication as to whether
it means all lands comprised in the dillerent
Khatas of which the particular land forms a part or
merely the land, i.e., the particular survey number or
any recognised sub-division in respect of which there
has been a transfer. The section does not state us to

-what ig to be treated as the unit for the purpose of

giving effect to the provision that his land shall be at
the disposal of the Khot, This provision deprives the
occupant of his existing rights in consequence of a
transfer of his interest in the land not allowed by law.
In the absence of any clear indication to the contrary

“it seems to me thabt such a provision should be so

construed as to limit the forfeiture to the land, the
interest wherein is transferred. There ig no indication

- in the section that all the lands of the occupant are
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intended to be at the disposal of the Khot even though
~one of them or only a portion of one land may have
been transferred. The second paragraph of the section
so far as it provides that it shall not be competent to a
privileged occupant at any time to resign a portion
only of his entire holding except with the consent of
the Khot suggests, if at all, that but for that provision
the meaning of the first paragraph as regards the
resignation in respect of any land or portion of the
land would be that the land resigned and mnot neces-
sarily the entire holding would be at the disposal of
the Khot. The consideration that an occupant cannot
resign a part of the entire holding without the consent
of the Khot would not, in my opinion, justify the
wider construction of the section which the trial Court
accepted in this case, as regards the effect of an unautho-
rised transfer.

However that may be, it seems to me . clear that as
regards an improper transfer, the consequences must
be limited to the land transferred and cannot be reason-
ably extended to the entire holding or to all the lands
comprised in the occupancy. For this purpose the
smallest unit recogniced by the Khoti Settlement Act
must be taken, i.e.,a survey number or a recognised
sub-division thereof as defined by the Bombay Land
Revenue Code.

The land affected by the transfer in the present case
is only Serial No. 1, and that, in my opinion, is the
land at the disposal of the Khot under section 10 of
the Khoti Settlement Act in consequence of the trang-
fer effected in 1914.

1f this reading of the section does not represent the
true intention of the l.egislature, it seems to me that
the section must be amended so as to convey the_a true
meaning. The Courts have to construe such clauseg
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of forfeiture strictly so as to involve the least inter-
ference with the existing rvights consistently with the
plain meaning ot the words used by the Legislature.

I would confirim the decree of the lower appellate
Court and dismiss the appeal with costs.

Pratr, J. :—Defendants Nos. 1 to 4 and 6 represent
four brothers and are permanent tenants in the Khoti
village of Ghonsari and bave four holdings or Khatag™
which include twenty-eight different survey numbers
and pot numbers in that village.

Suarvey No. 268, pot No. 2 is common to the four
holdings and each holding comprises a one-fourth
share of it.

These defendants mortgaged that pot number on
the 27th January 1914 to defendant No. 5. This mort-
gage was not justified by the provisions of section 9 of
the Khoti Settlement Act.

The question for decision in thig appeal is what
penalty attuches ander section 10.  Are all the lands
(all the sarvey numbers and pot numbers) in the four
holdings at the disposal of the Khot or only the
particular pot number mortgaged ?

iy

e District Judge has held that the Khot is only
entitled to the particular pot number. The District

Judge has based his decision on a consideration of sec-

tion 10 of the Khoti Settlement Act of 1880 as amended
by Bombay Act VIII of 1912 but overlooked the amend-
ment made by Bombay Act I'V of 1913, This is a very
excusable error, for the Legislative Department of the
Government of Bombay have issued no edition of the
Khoti Bettlement Act since 1904, and no edition of the
Bombay Code later than 1909.

ltis, therefore, desirable to set forth in parallel
columns the secrion as it stood after the amending



VOL. XLV1.] BOMBAY SERIES. 477

Acts of 1904, 1912 and 1913, and for more conveni- 1921,
ent study»I shall put the clauses in parallel colamns :— R
Y.
- KRisHNARAG: -

1912 1913

1904

If a privileged occupant
resign the land or any
portion of the land in
his holding,

orif any such occupant’s
land lapse for failure of
heirs, or other persons
entitled thereto,

oris forfeited on the
occupant’s failing to
pay the rent due inves-
pect thereof,

the Jand so resigned,
lapsed  or forfeited,
shall be at the disposal
of the Klhot as Khoti
land free of all encum-
brances, other than liens
or charges created or
existing in favour of
Government,.

" But it shall not be com-
petent to a privileged
cecupant at any time to
resign a portion only of
his entire holding ex-
cept with the consent of
the Xhot; and no privi-
leged occupant shall be
deerned to have forfeit-
ed his Iand on failure
to pay rent unless such
forfeiture is certitied by
the Collector.

If the land in the holding
of a privileged occupant
lapses for failwre of
heirs,

or is forfeited on the
occupant’s failing to
pay the rent due in
re spect thereof,

or if any occupancy”
tenant resigns the land
or any portion of the
land in his holding.

or does any act purport-

ing to tramsfer such
land or any portion
thereof or any interest
therein  without the
consent of the Khot
(except in the cases
provided for in see-
tion 9),

such land shall be at
the disposal of the Khot
as Khoti land free of
all encumbrances, other
than liens or charges
created or existing in
favour of Government,

But it shall not be com-
petent to a privileged
occupant at any time
to resign a portion only
of his cntire holding
except with the consent
of the Khot; and no
privileged oceupant
shall be deemed to have
forfeited his land on
failure to pay rent un-
les such  forfeiture
ig certified Dby the
Collector, '

If the land held by a
privileged occupant
lapses for failure of
heirs,

or is forfeited on the
oceupant’s  failing to
pay the rent due in
respeet thereof,

or if any permanent
terfint resigns his land
or any portion of lis
land,

or does any act purport-
ing to trangfer his land
or any portion thereof
or any interest therein
without the consent of
the Khot (except in
cases provided for in
section 9),

his Jand shall be at the
disposal of the Khot ag
Khoti lund free of all
encunbrances,  other
than liens or chaiges
created or existing in
favour of Government.

But it shall not be com-

petent to a privileged
occupant at any time to
resign a portion only of

bis entire holding ex- -

cept with the consert
of the EKhot; and no
privileged occupant
shall be deemed to have
forfeited his land on
failure to pay rent un-
less © such
iz certified by the
Collector., .

ILR5 & 6—9

e

forfeiture -
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In-1904 the penalty attached in cases of resignation,
lapse for failure of heirs and forfeiture for non-pay-
ment of rent.

Enisnnarae, -

.In 1912, the penalty was extended to cases of transfer

‘unauthorised by section 9, and this was in consequence
of the decision in Yesa bin Rama v. Sakharam

Gopal®,

In 1913, the amendments were merely verbal, the
phrase “ permanent tenant” Dbeing substituted for
“ gccupancy tenant ” and “ his land ” for “such land.”

Now the case to be considered is one of unauthorised
transfer referred to in the 4th clause of the section of
1918. The penalty refers to “his land” and this penalty
attaches if “ his land or any portion thereof or any
interest therein ” is unauthorisedly transferred.

Literal grammatical construction would lead to the
consequence that a transfer of a portion of the land or
an interest in that portion would involve all the land
held by the permanent tenant being at the disposal of
the Khot. But if there is any ambiguity in the langu-
age, the Court may adopt that construction which
avoids hardship or injustice. For it isa recognized
principle that the construction which appears to be
the most agreeable to reason and justice should in all
cases be presumed to be the true one. The phrase
“his land” applies as well to all the land in the hold-
ing as to the portion transferred. It is, therefore, am-
biguous, and it is more reasonable to construe it as
referring to the portion transferred rather than to the
‘whole, for if the Legislature intended to impdse the
severer penalty, it would have made that clear by the

use of some such words as “all his land ” or “the whole
©of the land in his holding.”

@ (1905) 30 Bom. 290.
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Cases of lapse for failure of heirs or forfeiture for
failure to pay rent necessarily affect the whole holding
and need not therefore be considered. Buat the case of
resignation may either be of the whole or of a part and
therefore affords.a guide to the intention of the Legisla-
ture. '

Now in 1904 it was quite clear that resignation of
“the land or any portion of the and in his holding”

involved a penalty affecting only ““the land so resign-
ed.” :

The Legislature when including a penalty for
gnauthorised transfer in 1912, could not have intended
to enhance the penalty for resignation. So the words
“such land” in the penal clause in 1912 and “his land”
in the same clause in 1913 must mean the land or por-
tion of land resigned. And indeed this must be so,
for a resignation of a portion is only effective with the.
consent of the Khot and therefore the very phrase
implies that the Khot takes back a portion and the
permanent tenant continues his permanent tenancy of
‘the remainder. If the word “such” in the penal clause
in 1912 includes a portion with reference toresignation,
it must also be similar y construed with reference to
the clause dealing with unauthorised transfers.

There could be no doubt about this but for the unfortu-
nate phrase in that clause * such land ox any portion
thereof.” This clause follows on the resignation clause
when the words are “the land or any portion of the
land in his holding.” “ Such land” should, therefore,
refer back to this phrase and include the portion and
:80 the words “ or any portion thereof” are redundant

and meaningless. If these words are omitted from -

that clanse, all the clauses of the section of the Act of
1912 are harmonious and consistent. It is the ungkilful

draftsmanship of the section of 1912 th at is the cauge -

1921,

MADDAYRAY
.
KRISENARAO.



MADHAVRAO
W
KRISHNATAOC.

480, INDIAN LAW REPORTS. [VOL. XLVI.

of the obscurity. And this was not remedied in 1913
when the word “his” was substituted for “ such ” over~
Tooking the fact that the word “such” had two different
meanings in the 4th clause and in the penal clause of
the section of 1912, "

Tt is true that transfer stands on a different footing
to resignation. There can be no resignation of a por-
tion without the consent of the Khot. The tenant "
may cease cultivating a portion but he would still have-
to pay the rent of the whole tenancy. The resignation
is‘only effective when the Khot accepts the portion
surrendered and then there is aproportionate remission
o'f',rent presumably under section 33, Rule IT (0). The-
penalty in the case of resignation of a portion is not so-
much a penalty as a statement of the consequence of
the resignation. An unauthorised transfer is similarly
ineffective but it calls for a penalty inasmuch as it.
introduces a tenant whom the Khot may not like, and
who may, by prescription, acquire the right of a.
permanent tenant and prejudice the Khot’s reversion-
ary interest. Can it be said that those considerations
induced the Legislature to impose a severer penalty-
for the unauthorised transfer? or that the effect of
limiting the penalty to the portion is to allow the.
tenant to do indirectly what he cannot do directly by
resignation ? I think mnot. In the first place no pre-
seriptive title would bhe acquired against the Khot un-.
less he accepted rent from the transferee and that
would in itsel{ involve consent to the transfer. Nor
would the attempted transfer of the portion be equiva-
lent to a vesignation of that portion, for the tenant.
would still have to pay the whole rent of his holding.

1 On-the whole my conclusion is that the difficulty is-
due merely to unskilful draftsmanship. In Salmon v.
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Duncombe® the Privy Council declined to allow ¢
statute to Dbe reduced to a nullity by tae drafts-
man’s unskilfalness and ignorance of law, and I
think we would be justified in refusing to allow the
gsame defect to lead to hardship and injustice. I, there-
fore, think that the phrase “his land” in the penal
part of the section means the portion of the land in the
holding which is purported to be transferred or in
which an interest is purported to be transferred.

I, therefore, agree that the appeal should be
dismissed with costs.

Appeal dismissed.
R, R.

@ (1880) 11 App. Cas. 627.

CPRIVY COUNCIL.”

BAWA MAGNIRAM SITARAM (Pramtirr) oo KASTURBHAI MANI-

BHAIL axp anotuen (Deviynants).

[On Appeal from the High Court at Bombay.]

Religions  Endowment—Aicnation by Shebait~—DPermanent lease—Velidi-
tyy—Lapse of tinie—Lresnmption of validity.

Where the validity of a permanent leage granted by a shebait comes in
question a long thme (in the present case neamly 100 years) after the grant,
50 that it is not possible to ascertain what were the ciremmstances in which it
was made, the Court should agsnme that the grant was macle for necessity 50 as
to be valid. _ '

Choclalingane Dillai v. Mayandi Chettinr®, approved.

Judgent of the igh Court allirmed.

AprrEAL(No. 151 of 1920) from o judgment and décree
(December 22, 1016) of the High Court affirming a
“ Present: - Lord Duckmaster, Lord Atkinson, Loed Carson, Mr. Ameer
All, ind Sie Lawrence Jeokins,
M (1896) 19 Mad. 485.
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