
470 INDIAN LAW EBPOETS. [VOL XLVI.

APPELLATE CIVIL.

Octoler 14.

Before M r. Justice Shah and M r. Justice Prait.

19 2 1 . M A D nA V E A O  M O EESH W AR B H A D A N B K A R  ( o r i g i n a l  P l a i n t i f f ) ,  

A p p e l l a n t  v . KRISH N ARAO SATU JI RANE a n d  o t h e r s  ( o r i g i n a l  

D e f e n d a n t s ) ,  R e s p o n d e n t s "%

Xhoti Settlement A ct (Bombay A ct I  o f 1880), section 10-^Transfer by per­
manent tenant o f  a fortion o f  his holding without consent o f  the Khot~~ 
Only the portion alienated is at the disposal o f  the Khot,

The defendants who were permanent tcnautB oJ: Klioti lands transferred a 
portion o f their lands without the consent o f  the Khot. ~ The K hot thereupon 
sued to recover possession o f  tlie entire holding, alleging that owing to the 
transfer tlie whole o f the lands was at the disposal o f  the Khot under 
section 10 of the Khoti Settlement Act, 1880 ;—

' Held, that under section 10 o f  the Khoti Settlement Act, 1880, only the 
transferred portion, and not the entire holding, was at the disposal o f the 
Khot.

■’ii

S econ d  appeal from tlie decision of 0 . 0 . Butt, 
District Judge of Eatnagiri, reversiDg tlie decree 
passed by L. N. Joslii, Second Class Subordinate Judge 
at Devgliad.

Suit to recover possession of land.

Tlie plaintiff was the Khot of a village, in wliicli the 
defendants were Khatedars of Khoti lands.

On the 27th January 1914, the defendants mortgaged 
a portion of their Khoti lands without the consent of 
the Khot.

In 19.18, the |)laintifl: Khot sued to recover possession 
of the whole of the Khoti lands in the Khata of the 
defendants, alleging that owing to the transfer without 
his consent of a portion of the Khoti lands, the entire 
lands were at his disposal under section 10 of the 
Khoti Settlement Act, 1880.

The trial Court decreed the plaintiff’s claim.

® l êcondj Appeal No. 758 of 1920,



K r is h n a e a o .

On appeal the District Judge was of opinion tliat tlie iQ2L
plaintiff could recover only the portion of the lands 
transferred by the defendants without the plaintiff’s tj.
consent. The plaintiff’s claim was therefore decreed 
to that extent only.

The plaintiff appealed to the High Court.

P. B. Shifigne, for the appellant j—Section 10 of the 
Khoti Act does not enact that only that part of the 
holding, which is transferred shall be at the disposal 
of the Khots. The section is wide enough to the effect 
that the whole of the holding is forfeited. If the 
section is clear enough, it must be construed as it goes, 
without looking to its effect. The policy of the Khoti 
Act is to put limitations on the ipower of occiipancy- 
tenants and in due pursuance of the policy, any aliena­
tion—even of a portion of the holding—is bound to 
carry with it the loss of the holding. If the Legislature 
meant otherwise, the language of the section would 
have been different. This conclusion is supported by 
the stages through which section 10 has i^assed in 
respect of its amendments and by the provision as 
regards resignation, appearing in section 10*

A. G. Desai, for the respondents Nos. 1, 2 and 4 -
The section is not so plain as contended on behalf of the 
appellant. If so, as it is a penal j)rovision, it must be 
construed as to limit its application to the land already 
transferred. The portion transferred is practically a 
severable and separate one. The consideration that an 
occupant cannot resign a portion of an entire holding 
without the consent of the Khot will not necessarily 
lead to the conclusion that an alienation of a holding 
will involve the forfeiture of the entire holding. It is 
noteworthy that in spite of the changes through which 
section 10 has passed, the Legislature has not worded 
the section so as to bear such a penal meaning;
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1921. Shah, J .:—Tlie question of law that arises in tiiis
second appeal relates to the construction of section 10 
of the Bombay Khoti Settlement Act of 1880 asMADHAVRiiO

K i u s h n a b a o , amended by Bombay Acts VIII of 1912 and IV of 1913..

The facts, which are not in dispute, are these. The 
plaintiff is the Khot and the defendants are the occu­
pancy tenants and their transferee. It appears that 
there are several survey numbers referred to under six 
serial numbers in the plaint in which the occupants 
had a certain share. The interest of the occupants in 
one of these lands referred to in the plaint as Serial 
No. 1, was mortgaged by them in January 1914. It 
appears from the mortgage bond that they had already 
mortgaged this property so far back as 1872, and this 
was a fresh mortgage. We are, however, concerned 
with the fresh mortgage effected in 1914 after the 
amending Acts of 1912 and 1913. The survey numbers 
have been described as appertaining to four different 
Khatas, and it is claimed for the plaintiff that in virtue 
of the provisions of section 10 of the Khoti Settlement 
Act, as it stood at the date of this transfer by way of 
mortgage, all the lands constituting these different 
Khatas, of which the land, referred to as Serial No. 1 in 
the plaint, is a part, and in which the defendants as' 
occupants have an interest, are at his disposal, as the 
transfer was without his consent.

The trial Court accepted this view and passed a 
decree in favour of the plaintiff in respect of all the 
lands constituting the different holdings, of which 
the land mortgaged forms comparatively a small part.

The appellate Court, however, did not accept that 
view, and held that the lands which were at the 
disposal of the Khot in virtue of the provisions of 
section 10 were really those lands which form ed 
the subj^ut-matter of the transfe|.', and accordingly
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dismissed the plaintiff's suit, except as to land Beriiil 
No. L

The question that has been argued in this appeal hy 
the Khot is as to whether on a proper constrnction of 
section 10 all the holdings, of which Serial No. 1 forms 
a part, are at the disposal of the Khot or only that 
part of the land which is transferred. The section as 
amended by Bombay Act VIII of 1912 and IV of 1918 
runs as follows :—

“  I f  the laiKl held by a privileged occupant lapses foi- faihire o f  heir.s or iw 
forfeited on the occupant’s failing to pay the rent due in respect thei’i‘.oi', or 
if any permanent tenant resigns Iub land or any portion o f  his land or does any 
act purporting- to transfer his land or any portion ihereof or any interest 
therein without the consent o f  the Kliot (except in the cases provided for in 
section 9), his land shall be at the disposal of the Khot as Khoti land free o f  
all incumbrances, other than liens or charges created or existing in favour 
o f Government.

But it shall not be conipetent to a privileged occupant at any tune to resign 
a portion only o f  his entire holding except with the consent o f  the .Khot ; 
and no privileged occupant shall be deemed to have forfeited his land on 
failure to pay rent unless such forfeiture is certified by the Collector, ”

I need not quote sections 9 and 10 as they stood 
prior to the amending Act of 1912. The elfect of these 

. sections prior to 1912 was that, except in certain 
cases expressly provided for by section 9, the occupancy 
was not transferable. But no consequence of a transfer 
of any interest in the occupancy, contrary to the provi­
sions of section 9, was stated in the Act. Among other 
things by the amendment of 1912 the Legislature pro­
vided that any transfer contrary to the provisions of 
section 9 would involve the consequence that the land 
would be at the disposal, of the Khot free of all 
encumbrances.

The question to be considered is whether the Legisla­
ture intended that by the transfer of any part, of the 
land or of any interest therein, only thafc land was at

M a d h a v r a o

■n".
K r i s h n a r a o .



1921. the disposal of tlie Kliot, or wlietlier all the lands com- 
— —  X̂i’ised ill different Khatas, of which the land wherein 
Makĥ wrao interest of a sharer is transferred formed a part, 
K e i s h n a b a o . at the disposal of the Khot. It appears that by

the Act of 1913 certain alterations were made in " 
sections 9 and 10, as enacted by the amending Act of
1912. But those alterations were apparently the result 
of the change in the definition of the word “ holding ” 
as given in the Act of 1913. In any case it seems t(f 
me that all the alterations made by the Act of 1913 
were merely consequential and do not affect the point 
under consideration. The alteration, with which we 
are concerned, is the substitution of the word “ his” for 
“ such” in section 10. The section provides that on the 
transfer of “ his land or any portion thereof or any 
interest therein ” “ his land ” shall be at the disxDosal of 
the Khot. This means that where the transfer be of 
any portion of the land or any interest therein, what 
shall be at the disposal of the Khot is not merely 
that portion or that interest but the land itself. 
But the section gives no indication as to whether 
it means all lands comprised in the dilTerent 
Khatas of which the particular land forms a jjart or 
merely the land, i.e., the particular survey number or 
any recognised sub-division in respect of which tliere 
has been a transfer. The section does not state as to 
what is to be treated as the unit for the purxsose of 
giving effect to the provision that his land shall be at 
the disposal of the Khot, This provision deprives the 
occupant of his existing rights in consequence of a 
transfer of his interest in the land not allowed by law. 
In the absence of any clear indication to the contrary 
it seems to me that such a provision should be so 
construed as to limit the forfeiture to the land, the 
interest wherein is transferred. There is no indication 
in the section that all the lands of the occux)ant are
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intended to be at the disposal of tlie Kliot even tliougli 1921. 

one of tliem or only a portion of one land may have 
been transferred. The second paragraph of the section 
so far as it provides that it shall not be competent to a t̂ rishnarao, 
privileged occupant at any time to resign a portion 
only of his entire holding except with the consent of 
the Khot suggests, if at all, that but for that provision 
the meaning of the first paragraph as regards the 
resignation in respect of any land or portion of the 
land would be that the land resigned and not neces­
sarily the entire holding would be at the disposal of 
the Ehot. The consideration that an occupant cannot 
resign a part of the entire holding without the consent 
of the Khot would not, in my opinion, justify the 
wider construction of the section which the trial Court 
accepted in this case, as regards the effect of an unautho­
rised transfer.

However that may be, it seems to me clear that as 
regards an improper transfer, the consequences must 
be limited to the land transferred and cannot be reason­
ably extended to the entire holding or to all the lands 
comprised in the occupancy. For this purpose the 
smallest unit recognised by the Khoti Settlement Act 
must be taken, i.e., a survey number or a recognised 
sub-di\dsion thereof as defined by the Bombay Land 
Revenue Code,

The land affected by the transfer in the present case 
is only Serial No. 1, and that, in my opinion, is the 
land at the disposal of the Khot under section 10 of 
the Khoti Settlement Act in consequence of the trans­
fer effected in 1914.

If this reading of tlie section does not represent the 
true intention of the Legislature, it seems to me that 
the section must be amended so as to convey the true 
meaning. The Courts have to construe such clause^
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of forfeiture strictly SO as to involve tlie least inter- 
ference ^itli tlie exiriting riglits consistently witli the 
plain meaning of tlie words used by the Legislature.

I woald confirm, the decree of the lower appellate 
Court and disiDiss the appeal with costs.

P e a tt , J. :—Defendants Nos. 1 to 4 and 6 represent 
foLU* brothers and are permanent tenants in the Khoti 
viriaf;!:e of Ghonsari and have four holdings or Khatas" 
which include twenty-eight different survey numbers 
and pot numbers in that village.

Survey No. 26(S, pot No. 2 is common to the four 
holdings and each holding comprises a one-fourth 
share of it.

TJiese defendants mortgaged that pot number on 
the 27th January 1914 to defendant No. 5. This mort­
gage was not jastiiied by the provisions of section 9 of 
the Klioti Settlement Act.

The question for decision in this appeal is what 
penalty attaches under section 10. Are all. the lands 
(all, tlie snrvey numbers and pot numbers) in the four 
holdings at the disposal of the Khot or only the 
particular pot numbei' mortgaged ?

Tlie District Judge has hel,d that the Khot is only 
entitled to the particular pot number. The District 
Judge has based his decision on a consideration of sec­
tion 10 of the Khoti Settlement Act of 1880 as amended 
by Bombay Act VIII of 1912 but overlooked the amend­
ment made by Bombay Act IV of 1913. This is a very 
excusable error, for the Legishitive Department of the 
G-oveniment of Bombay have issued no edition of the 
Khoti Settlement Act since 1904, and no edition of the 
Bombay Code later than 1909.

It is, therefore, desirable to set forth in parallel 
columns the secfion as it stood after the amending
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Acts of 1904, 1912 and 1913, and for more conveni- 
ent study I shall put tiie clauses in iDarallel colaraae

1904 1913

I f  a privileged occupant 
resign the land or any 
portion of the land in 
Ms holding,

or if any such occupant’s 
land lapse for failure of 
heirs, or other persons 
entitled thereto,

or is forfeited on the 
occupant’s failing to 
pay the rent due in res­
pect thereof,

the land so resigned, 
lapsed or forfeited, 
shall be at the disposal 
of the Khot as Khoti 
land free of all encuoi- 
brances, other than liens 
or charges created or 
existing in favour of 
Government.

But it shall not be com­
petent to a privileged 
cccupant at any time to 
resign a portion only of 
liis entire holding ex­
cept with the consent of 
the Khot I and no privi­
leged occupant shall be 
deemed to have forfeit­
ed his land on failure 
to pay rent unless such 
forfeiture is certiiied by 
the Collector,

I  L li 5 & 6—9

I f  the land in the holding' 
of a privileged occupant 
lapses for failure of 
heirs,

or is forfeited on the 
occupant’s failing to 
pay the rent due in 
re spect thereof,

or if  any occupancy 
tenant resigns the land 
or any portion of the 
land in his holding.

or does any act purport­
ing to transfer such 
land or any portion 
thereof or any interest 
therein without the 
consent of the Khot 
(except in the cases 
provided for in sec­
tion 9),

such land shall be at 
the disposal of the Khot 
as Khoti land free of 
all encumbrances, other 
tlian liens or cliarges 
weated or existing in 
favour of Government.

But it shall not be com­
petent to a privileged 
occupant at any time 
to resign a portion only 
of his entire holding 
except with the consent 
of the K hot; and no 
privileged occupant 
shall be deemed to have 
forfeited his land on 
failure to pay rent un- 
les such forfeiture
is certiiied by the
Collector,

M A D H A ¥ R A 'O i

1921.

I f  the land held by a 
privileged occupant 
lapses for failm-e of 
heirs, ■

or is forfeited on the 
occupant’s failing to 
pay the rent due in 
respect thereof,

or if  any permanent 
teiAnt resigns his land 
or any portion of his 
land,

or does any act purport­
ing to transfer his land 
or any portion thereof 
or any interest therein 
without the consent of 
the Khot (except in 
cases provided for in 
section 9),

his land shall be at the 
disposal of the Khot as 
Khoti land free of all 
encumbrances, other 
than Kens or charges 
created or existing in 
favour of G-overnmGnt.

But it shall not be com­
petent to a privileged 
occupant at any time to 
resign a portion only o£ 
his entire holding ex­
cept with the conseQt 
of the Khot; and nO' 
privileged occupant 
shall be deemed to havfr 
forfeited Iiis land on 
failure to pay rent un­
less such forfeiture' 
is certified by thet;; 
Collector,
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1921. In-1904 the penalty attaclied in cases of resignation,
—  lapse for failure of heirs and forfeit tire for non-pay*

M adhavrao  , ,, ment oi rent.

, In 1912, the penalty was extended to cases of transfer 
unauthorised by section 9, and this was in consequence 
of the decision in Yesa hin Rama v. Sakharam 
GopaP\

In 1913, the amendments were merely verbal, the 
phrase “ permanent tenant ” being substituted for 

occupancy tenant ” and “ his land ” for “ such land.”

Now the case to be considered is one of unauthorised 
transfer referred to in the 4th clause o£ the section of
1913. The penalty refers to “his land” and this penalty
attaches if “ his land or any portion thereof or any
interest therein ” is unauthorisedly transferred.

Literal grammatical const ruction would lead to the 
consequence that a transfer of a portion of the land or 
an interest in that portion would involve all the land 
held by the permanent tenant being at the disposal of 
the Khot. But if there is any ambiguity in the langu­
age, the Court may adopt that construction which 
avoids hardship or injustice. For it is a recognized 
principle that the construction which appears to be 
the most agreeable to reason and justice should in all 
cases be presumed to be the true one. The phrase 
- ‘ his land” applies as well to all the land in the hold­
ing as to the portion transferred. It is, therefore, am­
biguous, and it is more reasonable to construe it as 
referring to the portion transferred rather than to the 
whole, for if the Legislature intended to impose the 
severer penalty, it would have made that clear by the 
Tise of some such words as “ all his land ” or “ the whole 
of the land in his holding.”*
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Cases of lapse for failure of heirs or forfeiture for 
■failiire to pay rent necessarily affect tlie whole holding 
and need not therefore be considered. Bat the case of 
resignation may either be of the whole or of a part and KEisHNinAo. 
therefore affords .a guide to the intention of the Legisla- 
tnre.

Now in 1904 it was quite clear that resignation of
the land or.any portion of the and in his holding ” 

involved a penalty affecting only "'the land so resign-
M y

The Legislature when including a penalty for 
unauthorised transfer in 1912, could not have intended 
to enhance the penalty for resigna,tioB. So the words 
■“such land” in the penal clause in 1912 an.d “ his land” 
in the same clause in 1913 must mean the land or por­
tion of land resigned. And indeed this must be so, 
for a resignation of a portion is only effective with the 
•consent of the Khot and therefore the very phrase 
implies that the Khot takes hack a portion and the 
permanent tenant continues his permanent tenancy of 
the remainder. If the word “such’’ in the penal clause 
in 1912 includes a portion with reference to resignation, 
it must also he similar y construed with reference to 
■the clause dealing with unauthorised transfers.

There could be no doubt about this but for the unfortu­
nate phrase in that clause “ sucli land or any portion 
thereof.” This clause follows on the resignation clause 
when the words are “the land or any portion of the 
land in his holding.” “ Such land ” should, therefore, 
refer back to this phrase and include the portion and 
so the words “ or any portion thereof are redundant 
and meaningless. If these words are omitted from 
that clause, all the clauses of tlie section of the Act of 
1912 are harmonious and consistent. It is the unskilful 
draftsmanship of the section of 1912 th at is the cauffe
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1921. of tlie ebscnrity. And tliis was not remedied in 1913 
________ wlien the ward “ his ” was substituted for “ sncli ” over-
M'ADiiAVEio looldug the fact that the word “ such” had two dilferenfe 

K b i s e n a i ! a 6. meanings in. the 4l}h clause and in the penal clause of 
the section of 1912,

It is true that transfer stands on a different footing 
to resignation. There can be no resignation of a i3or~ 
tion without the consent of the Khot. The tenant' 
may cease cnltiivating a portion but he would still have 
to pay the rent of the whole tenancy. The resignation 
is only effectiTe when the Khot accepts the portion 
siirrendered and then there is a proportionate remission 
of rent presumably under section 33, Eule II (&). The' 
l>eiialty in the case of resignation of a portion is not so- 
much a penalty as a statement of the consequence of 
the resignation. An unauthorised transfer is similarly 
ineffective but it calls for a penalty inasmuch as it. 
iii'troduces a tenant whom the Khot may not like, and 
who may, by prescription, acquire the right of a . 
permanent tenant and prejudice the Khot’s reversion­
ary interest. Can it be said that these considerations 
induced the Legislature to impose a severer penalty 
for the unauthorised transfer? or that the effect of' 
limiting the penalty to the portion is to allow the  ̂
tenant to do indirectly what he cannot do directly by 
resignation ? I think not. In the first place no pre- 
scriptive title would be acquired against the Khotun-. 
less he accepted rent from the transferee and that 
would in'itself involve consent to the transfer. Nor 
would, the attempted transfer of the portion be equiva­
lent'to a resignation of that portion, for the tenant. 
would still have to pay the whole rent of his holding,

i On'the whole my conclusion is that the difficulty is 
dxie merely to unskilful draftsmanship. In Salmon v.
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Buncombe^^  ̂ the Privy Council declined to allow a 
statute to be reduced to a nullity by t..ie clnifts- 
man’s miskilfulness and ignorance of law, and I 
tliink we would be Justified in refusing to allow tlie 
same defect to lead to hardsliip and injustice. I, tliere- 
fore, tliink tliat the phrase “ his land ” in the penal 
part of the section means the portion of the land in the 
holding which is purported to be transferred or in 
wliich an interest is purported to be transferred.

I, therefore, agree that the appeal should be 
dismissed with costs.

Appeal dismissed.

E . E.

w (1886) 11 App. Gas. 627.
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PRIVY COUNCIL."-

B A W A  M A G N IR A M  S IT A R A M  ( P l a i n t i f f )  v. K A S T U E B H A I M A N I-
B H A I a ND ANOTHini (D eFF.XDAN’I’S).

[On AppCiil 1‘roni the Iligli Court at Bomliay.]

Religious Endovmeut—AlienaUon hy .Shehaii— Permanent lease— Validi­
ty— Lapse- o f time— Fre^'iuripiion of valhVdy.

Where the validity of a pennaneiit lease granted by a sliebait comes in 
question a long- tinio (in the present case nearly 100 years) after the grant, 
so that it is not possible to ascertain what were the circumstances in which it 
was made, the Court sltould assiuue that the grant was made foniecessity so as 
to be valid.

Cliochalingaiii Filial v. Mayamli CheUiaA^\ approved.

Jiidgiaent o f tlie High Coui't affiriuod.

A p p e a l  (Ko. 151 of 1920) from a judgment and dk‘-ree 
(December 22, 191()) of the High Court affirming a

Frescjit-.- Lrird P)Uckiuaster, L ord Atkin.sou, Lord Carson, Mr. Am eer: 
Ali, and Siir Law rcnce Jenkins.

W (1896)  10 Mad. 485.

. ,  P.
1921. 

Decenihet 5,:
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