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APPELLATE CIVIL.

Augiist\'i2.

Before S i r  Norm an  M aeleod, K t „  C h ie f  Justice^ an d  M r .  Jm tie e  SliaJb.

1921. MEHERBAI NANABHAI BANAJI ( o r ig in a l  P iA iN T nrF ), A p p l ic a n t

M bs . R . R . DADINA ( o r ig in a l  D e f e n d a n t ) ,  O p p o n e n t * .

"Pleader s fees— T a x a t io n —-S id t  u i  ejectment— Fees ca lcu la ted  on the amount 

o f  the value o f  the home— Court-Fees A c t  ( V I I  o f  1870J, section 7, 

dause X I ,  sul-^clause fce j— IBomhay P le ad e rs  A c t  (Bom bay A c t  X V I I  o f  

1920), T h ird  Schedule.

The plaintiff sued in tlie Court o f a First Class Subordinate Judge to eject 
the defendant, who was her tenant, from her house. The chxiin for Court fee 
purposes was valued at Rs. 1,080 (the amount of rent for one year) and for 
purposes of jurisdiction it was valued at Rs. 16,000, the value o f the house. 
'The suit was decreed in the trial Court. The defendant appealed to the High 
Court, valuing’ her claim at Rs. 1,080 both for Court fee purposes and for 
Pleader’s fees. The appeal was unsuccessful. A question having arisen how 
the pleader’s fees should be assessed

Held, that the pleaders’ fees should be assessed on the value of the 
house.

Per M ao le o d , C. J.;— “ It may be a matter for future consideration whether 
■the Third Schedule to the Bombay Pleaders Act X V II of 1920 should not l)c 
•altered so as to provide for the calculatisn o f pleaders’ fees in suits by 
landlords against tenants for immediate possession of the iunnoveable ]>roperty 
in the tenant’s occupation.”

Ta x a t io n  of pleader’s fees.

Tlie plaintiff sued in the Conrt of tlie First OlasB 
Snbordinate Judge at Thana to eject her tenant tlie 
•defendaiit from her bungalow at Bandra. The claim 
in the suit was valued for Court fee purposes at 
Esvl,080 (the amount of rent for one year’s period) 
.and for purposes of jurisdiction at Rs. 15,000 (the value 
of the bungalow). The suit was decreed; and the 
pleader’s fees were assessed at Rs. 30.

The defendant appealed t but the appeal was unsuc- 
<3essful. In the appeal, the claim was valued at 
JRs. 1,080 both for Oourt fees and pleader’s fees.
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A question then arose h ow  the pleader’s fees w ere to 1921.

Baihe taxed in appeal.

The Taxing Officer decided that the fees should be M eh eeba i; 

;assessed on Rs. 1,080. D a d ik a .

The plaintiff applied to the Court.

G. N. Thakore, for the applicant:—I submit that the 
view taken by the Taxing Officer that the claim in 
appeal was correctly valued at Rs. 1,080 is erroneous.
If Rs. 1,080 be taken as the valuation for jurisdiction 
as well as for Court fees then the appeal did not lie to 
the High Court. The appellant-opponent having 
preferred an appeal to the High Court must be taken 
to have accepted the valuation in the plaint, namely,
Rs. 15,000. This valuation was also not disputed ih the 
lower Court. It must be taken as the basis for. assess­
ing pleader’s fees. Under section 52 of Regulation II 
of 1827 the pleader’s fees must be taxed on the amount 
sued for. The expression “ amount sued for ” would 
include the subject-matter of the suit. Here the 
bungalow in suit is the subject-matter of which the 
accepted valuation is Rs. 15,000. I rely on the principle 
laid down in Bai Meherlmi v. MaganchancP'^.

J. G. ReU, for the o p p o n e n t I  submit that the suit 
being in ejectment for the purposes of Court fees it was 
valued at one year’s rent Rs. 1,080 under section 7, 
clause III (cc) of the Court Fees Act, 1870 and under 
the Suits Valuation Act, section 8, the value as deter­
minable for the computation of Court fees and the 
value for the purposes of Jurisdiction shall be the same.
The claim for pleader’s fees was also taken the same as 
the claim for Jurisdiction, namely, Rs. 1,080. T 
valuation of pleader’s fees was accepted by the 
applicant at the time of the hearing of the appeal and

W (1904) 29 Bom. 229.



1921. she is now estopped from contending that the valuation
~ ~ ~  was improper. No question of jurisdiction also was-
Meherbai raised.
: V.

D a d in \. Secondly, I submit that the Taxing Officer was right 
in holding that the subject matter of the suit was not 
the bungalow. The title of the bungalow was not 
disputed by my client. The only question involved in 
the suit was whether the landlord had reasonable and 
bona fide cause in ejecting my client from the bunga­
low in suit. The subject-matter in suit oughty 
therefore, to be tahen as the claim for one year’s rent 
and it is on this basis that the j)leader’s fees ought to 
be assessed. If otherwise, it would invoh^e a great 
hardship on the tenant, e. g., suppose the value of the 
property is one lac and the tenant pays only Rs. 100 as 
rent per month, he shall have to pay i l̂eader’s fee -oii’ 
one lac.

Thirdly, the princii^Ie laid down in Bai Meherhai v. 
MagancliandP'  ̂ cannot be applied to the present case. 
There the suit was for setting aside a aale-deed and for 
receiving possession of property on the ground tha t the 
plaintiff ivas oiuner. Here no question of ownershix> 
is involved, the title of the landlord being undisputed* 
The actual value of the iDroperty never came in dispute 
and it, therefore, cannot form the subject-matter of the 
suit in ejectment. /

Thalwr^
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M acleo d , 0 , J .:— This was a suit "by a landlord to eject 
a tenant from a house occupied by the tenant. It was, 
therefore, a suit for possession of a house and but for 
the amendment of the Court-Fees Act in 1905, the 
dourt fees would have been payable on the value of 
the house. Consequently the value of the house would

(1) (1904) 29 Bom. *22&.



decide tlie Iurisdiction and it would follow that tlie i92l.
pleader’s fees would be payable on tlie Yaltte of tlie
lioiise. ' . . Mbherisâ

Now that in a suit for recovery of immoveable daiiika. 
property from a tenant the Court fees are payable 
according to the amount of rent of the property in the 
suit payable for the year next before the date of the 
presentation of the plaint, it follows that the Court ■ 
fees are payable only on the amount of the annual rent, 
and the amoant of the annual rent would decide also 
the question of Jurisdiction. But it does not neces­
sarily follow that the pleader’s fees which were 
payable under the Act which was in force when this 
suit was filed, would not be fixed according to the 
decision in Bai Meherhai v. MaganohandP by the 
value of the house. It cannot be disputed that the 
subject-matter in dispute was the house and it is 
difficult to separate possession of the house and the 
house itself unless a distinction is made specifically by 
rule. Therefore, we think that the decision of the 
Taxing Ofticer is wrong and that the pleader’s fees 
must be calculated on the amount xit Which the claim 
was valued when the suit was filed for the purpose of, 
jurisdiction, which was practically recognised a& 
correct by the ap|)ellant~defendant when the- first 
appeal was presented to this Court. It may be a 
matter for future consideration whether the Third 
Schedule to the Bombay Pleaders Act XVI I  of 1920 
should not be altered so as to provide for the calcu­
lation of i^leader’s fees in suits by landlords against 
tenants for immediate possession of the immoveable 
property in the tenant’s occupation.

Sh a h , J . :— I agree.
Order accordmgl/y,

' E.
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