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Special facts of this case that tlie Awarding Officer made 
his award on the 22nd March. Therefore, the only 
award, in the case, such as it is, is the award which 
purports to have been made by the Assistant Collector. 
At the same time I desire to make it clear that to my 
mind it does not necessarily follow that an Acquiring 
Officer does not make his award, simply because he 
sends it to the Collector or to any other officer for 
approval. For instance in the present case the award 
was made by the Assistant Collector on the 11th 
August;, even though it, was sent afterwards to the 
Collector for approval.

I, therefore, agree that the appeals may be dis
missed.

I may add that the difficulty arising from the 
departmental instructions is real. In my opinion 
the whole position requires to be reconsidered with a 
view to make it clear beyond controversy as far as 
possible either by adequate rules under section 55 of 
the Act or by a suitable amendment of the Act, as to 
what should constitute the making of the award, and 
what definite step, if any, should make the award 
final and conclusive of the matters mentioned in 
section 12 of. the Act.

Appeals dismissed.
11. a.

APPELLATE CIVIL.

Befo re  S ir  Norm an Macleod» K L ,  C h ie f  Justice^ a n i  M n  Ju stice  Shah, 

1921. lL \ G n G N A T H  S H IV A J I K U L K A B N Ia is i) oth e& s (O r ig in a l P l a i n t i f f s )  

Aagmt 3. A p p e lla n ts  o. R A M G IIA N D R A  N A llA Y A N  J O S III  AND o t h e r 8  (o r ig in a l  
------------------  D e fe n d a n ts ), ilEsroNDENTs*. , ■

D ehhhan Agn^  ̂ B e l ie f  A c t  ( X V I I  o f  l879)y section IS — S v it  hy
mortqagee -A ccoun ts.

• * Secon(I Appeal No. 27 of 1921.
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. Tlie plaintiffs sued to recover on a mortgage bond Ea. l,600 for principal 
and Ks.. 1,500 for iiitereat. On taking accoiiats under aectipn 13 of i:l)e 
Deidhan Agriculturists’ Relief Act, the Court found that tho principal sum 
due to the plaintiffs at the date of the bond was ' ovor Es. 3,000 and 
eventually passed a'decree for Rs.6,676-4-0, comprising principal and interest 
found due at the. date of jthe suit. OnTappeal,

that, as the plaintiffs had admittedly taken a bond for Es, 1,500, 
that was';all;the principal ainouut which could possibly bs considered as aecurftd 
on the property n^ortgaged. ■ ,

Per M a o l e o d , 0. J.:— “ As a ruleitho object o f directing accounts to be taken 
under the Dekkhan Agriculturists’ Relief Act is to ascertain how much of the 
amount secured by the bond is principal and how much interest after going 
Into the history o f the transactions between tiii parties. But once the creditor 
has taken a bond, then in no possible case can ho recover in a suit on the bond 
more than the principal .amount with interest.”

JDailabhai v. Dadabhai^^^ explained and distinguished,.

Second appeal against tlie decision of N. S. Lokur, 
Assistant Judge of Sholapiir, varying the decree passed 
by K. A. Sapre, Subordinate Judge at Barsi.

Suit to recover money on a mortgage bond.
On theSOtli January 1903, Ragliunath (defendant No. 1) 

passed a mortgage bond in favour of Eamchandra 
(plaiiitifl: 3S[o. 1) for Es. 1,500,

On tlie 3rd April 1918, tlie plaintiff sued to recover 
Rs. 1,500 as principal due on tlie mortgage bond and 
Rs. 1,500 as interest;

The defendants admitted the mortgage bond bufc 
contended that the whole of the consideration was not 
received and asked for accounts to be taken under the 
Dekkhan Agriculturists’ Relief Act, 1879,

The Subordinate Judge on taking accounts found 
that on the 28th January 1903, two days before the 
bond, the principal sum due to plaintifE was 
Es. 3,185-13-0 ; that as the Court had to take accounts up 
to the date of the suit, on the latter date the principal 

(1) (1908) 32 Bom. 51G.
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snin due was found to be Rs. 3,S38-2"0. A  decree 
was passed for Rs. 3,338-2-0 as principal and for an 
equal amount by way of interest under section 13 (9) 
of the Dekklian Agriculturists’ Relief Act.

On appeal, the Assistant Judge held that the plaintiff 
was entitled to recover Rs. 1,500 for principal and 
Rs. 1,500 for interest. He, therefore, varied the 
decree for the following reasons:—

“  The principle oi: Janoji v. Janoji ( I .  L, R. 7 Bom. 185 ) was follow ed in 
Ranicliandra v. Jauardhan (  I. L. R. 14 Bom. 19 ) and Mugappa v. Mahamad- 
mhe h{ l .  L. R. 34 Bom. 260)...T he lower Court has relied upon the ruling in 
Dadabhai y. Dadahhai {1. L. R. 32 Bom. 616). The facts o f  that case can be 
-easily d iH tin g n ish e d  from the preBcnt. It was a s u i t  for redeniptiou liled by 
agriculturist mortgagors and at their instance uecouuts o f  the jnortgage 
were taken under sections 12 and 13 o f  the Dekkhan Agriculturists’ 
Relief Act. As the profits o f  tlie mortgaged property, which 
the mortgagee was to enjoy iu lieu o f  iuterest, wcro found inaufficient to meet 
the interest due on the mortgage amount at the rate allowed by  the Court, 
the total amount found due on the date o f  the suit exceeded the amount secured 
by the moTtgage, namely, Rh. 2,499, in fcspite o f  tlie fact that the consider
ation for the mortgage had been, on taking acconntH, found to be, Rs. 2,314 
only. The mortgagee appeared ati a defendant to oppoHe the redemption 
unlesa his dues were paid. Here the mortgagee comeK to the Court with a 
prayer for a specific amount as due on his mortgage. ThoaccountH were taken 
not merely o f  the mortgage but o f  all the dealiiigB between the parties to 
ascertain whether the consideration o f the mortgage was good or not, Ab I 
have already said, the mortgage deed was not pawaed to Becure everything 
that was due on the date o f liis execution, but only a portion carved from  it 
aad the remainder was allowed to continue as an miKecured Khata debt as 
before. I f  the total dues o f  the debt o f  the mortgage were, on taking 
accoimts, found to be less than the mortgage amount then tbo defendants 
would have got the benefit o f it and the amount would have been reduced 
accoi’dingly. But since it ie ascertained to exceed that amount, the amount o f  
the e x cm  becomes immaterial for the purposes o f  thin Huit bawed on the 
mortgage deed. That excess must be le ft to be recovered as an unsecured 
<lebt in the ordinary way.”

The plaintiffs appealed to the High Go art.

W.B.Prad/ian P, B.SMngne^ for the appellants:— 
In this case the account taken by the trial Court
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is correct. The provisions of the Dekkliaa Agricultur- 
Ists’ Relief Act are peremptory on the point as to the 
mode of taking accounts. The account is to be ojpenecl 
up and account is to be taken from the commencement 
of the transactions between the parties. Wiien this is 
done, the debtor becomes liable nnder section 13 for 
the amount of principal and interest due at the-foot of 
the account.

In a particular case, this process may result in 
imposing upon the debtor a liability of a peculiar kind, 
which, under the general law, may not be imposed. But 
the Court must take the law as it is and cannot control 
the plain language of the sections by reference to the 
intention of the Legislature. An example in point is 
furnished by the cas$ of Janoji v. Janofî '̂̂ . This case 
has been subsequently followed.

Under the Dekkhan Agriculturists’ Relief Act a 
larger sum than that claimed by the creditor can be 
allowed : see Dadahliai v. Dadahha 'iŜ.

No appearance for the respondents.

Macleod, C. J.:—The plaintiffs filed this suit to 
recover on a mortgage bond Rs. 1,500 for principal and 
Rs. 1,500 for interest. The 1st and 4-th defendants 
appeared. They admitted the mortgage bond bat 
contended that the whole consideration was not 
received ; that the 1st defendant was in difiiculty and* 
so he admitted the previous debt of Rs. 900; that 
instalments should be granted ; that accounts should 
be taken; and that the defendants only received 
Rs. 600 as consideration. Accordingly the learned 
Subordinate Judge took accounts with the result that he 
found that, on the 28 th January 1903, two days before 
the bond, the principal sam dae to the plaintiffs waa 
Rs. 3,185-13-0. Nothing was paid in cash on the day of

(1882) 7 Boiii. 185. ta) ( 1908)  32 Bom. 616,
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1921. the bond, so that taking the principal sum on the date o| 
the bond to be Rs. 3,185-13-0, he considered that double 
that amount should be allowed. But as he had to 
take accounts up to the day of the suit, on the latter 
day the principal sum due was Rs. 3,o38-2-0, and ?o he 
.passed a decree fox double that amount, viz.,Rs. 6,676-4-0 
and costs of the suit to be paid in yearly instalments of 
Rs. 400 each.

' In appeal this decree was varied by substituting 
in the decretal order the words “ Rs. 1,500 for principal 
a n d  Rs, 1,500 for interest up to the date of the siiity 
together with future interest at 6 per cent, per aiinum 
t)n the principal amount or the unpaid portion of it, 
and proportionate costs,” for the words “ Rs. 6,676-4“0 
and costs,”

It seems to iis-that the learned. Subordinate Judgetook 
entirely a wrong view of the functions of the Court in 
taking an account under tlie Dekkhan Agriculturists" 
Relief Act. The plaintiifs admittedly took a bond for 
Rs. 1,500, and, therefore, that was all the principal amount 
'■which could possibly be considered as'secured on the 
property mortgaged. Even supposing the learned Judge 
•was right in finding that at the date of the bond a greater 
«um than Rs. 1,500 was due to the plaintiffs if they 
chose to take a bond for Rs. 1,500, they cannot be

lowed to contend afterwards that the balance of the 
amount shoiild also be considered as secured on the 
nlortgaged property. As a rule the object of directing 
aceouiits to be taken under the Dekkhan Agricul turists* 
Relief Act is'to ascertain how much of the amount 
secured by the bond is principal and how much interest 
after going into the history transactions between 
theiparties. But once the creditor has taken a bond, then 
in no possible case can he recover in a suit on the bond 
more than the principal amount with interest. W e may
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refer to the case of DadahhaiY. Dadabhai where the 
plaintiffs, who stated that they were agricnlturists, 
sued to redeem' and recover X30ssessl0n of tlie properties 
in suit, alleging that they were mortgaged by their 
fathers to the defendants for Rs. 2,499 on the 3rd May 
1898; that accounts should be taken; and that the 
amount, if any, found due to the defendants, should he 
made payable by instalments. The learned Judge 
found that the plaintiffs were agriculturists; that 
Es. 2,314 was the consideration for the mortgage ; that 
the mortgage was with possession ; and that E,s. 2,491> 
were due to tlie defendants on the mortgage ; and that- 
the said amount should be j>aid by the plaintiffs to the 
defendants by ten instalments. The learned Judge said; 
“ A commission was issued. ..to make up these accounts. 
Their report is filed. I have not been scrupulously 
careful in examination of these calculations as more 
thanEs. 2,499 are to be found due under any version. 
I cannot allow more than Es. 2,499 to defendants aB 
even in the case of non-agriculturists they could not 
have got more.” In  second appeal to the High, Court it 
was held that the Subordinate Judge was in error in 
thinking that he could not award more than Rs. 2,499. 
Then the pase was remanded to take an account 
according to the provisions of section IS of the Dekkhan 
Agriculturists’ EeJ ief Act. But it mus t be noted in that 
case that it was alleged in the plaint that the mortgage 
amount was Es. 2,499, and therefore, all that the Court 
decided was that on the accounts being taken it was. 
open to the Judge to award more than the princijpal 
amount alleged to be due on the mortgage by the 
plaintiff.

The principle involved seem.s to us to be an extremely 
simple one, that when a mortgagee" seeks to recover
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W21. wliat is due for tlie principEil on the mortgage bond, lie 
cannot be allowed to say that the principal is more than 
what it is stated to be in the plaint. Certainly there are 
no provisions of the Dekkhan Agriculturists’ Relief Act 
which would entitle the Court in taking an account to 
add anything to the amount stated as principal in the 
bond for which the mortgaged property stood security. 
The appeal, therefore, must be dismiSKsed.

Decree confirmed,
3. a. K.

APPELLATE CIVIL.

Before S i r  N o rm an  M acleod, X t . ,  C h ie f Justice , and  M r .  Justice  Shah.

G A N E SH  .V E N K A T E S H  J O d L E K A ll  ( o r ig in al  P l a in t if f ), A pj>ellan t  v . 

M M C H A N D R A  N A B A Y A N  JO G L E K A B  (oiiiaiNAL D j5FEN1)ANt ), E ks-

PO N D EN T® .

Z a n d  Mevenue Code (Bom,. A c t  V  o f 1879), section 121— B o u n d a ry  l in e — S u r

vey O fficer decid ing that a  s tr ip  o f  la n d  ly in g  hetweeu two numbers was 

commQ'in fro ])e rty  o f  ad jo in ing  owners— D isp u te  as to t it le  hetween otoners—  
Ju r isd ic t io n  o f  c iv il Courts.

The plaintifl; and the defeiidiint wore owuci'S of adjohihig houses in (lie city 
of Poona. Tlie houses wore. Hejiarated by an open space about live feet in 
width. On this space were. a stable and a gutter. In 1916 it was 
‘decided in an enquiry by tlie Survey Officer that, tlie g’uti.or and the stable wern 
common property o f the parties. The plauitill' tbercupon sued for a declara
tion that the ground ou which the gutter and-tho stable stood belonged exclu
sively to hini. The trialJudge decided that the Siu-vey Ofliccr’s deei.sion had 
up judicial force and on going into the i|uc.stioti o f title he held tliattheplaintilT 
Wasr entitled to a declaration with respect to the stable alone.'" On appeal by 
the defendanti the District Judge revevBed the decree on the ground that the 
]urisdietioii of the civil Court to eutertuin the suit was ousted luider tlie pi-o- 
vifiions o f  section 121 of the; Land Pieveiuie Code.

>. reversing the decision, tliat it would be the duty of the Ericpiiry
Officer to settle the boundaiy between "the lands pf adjoining house ownerH, 
and the boundary so settled would, according to the provieionB o f section 121 
■of the Land Eevenue Code, be determinative o f the rights o f  the land-holders 
on either side of the boundaries so fixed ; but it would not be determinative of

« Second Appeal No. 719 of 1920,


