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judgment in that case as laying down that an accused
person can never be guilty of corruptly using fabri-
cated evidence when he uses it in his defence. In that
particular case, the accused was acquitted as there was
no evidence of the use being corrupt. But that case
does not present any insuperable difficulty in the way
of our holding in this case that the use of fabricated
evidence was corrupt. While I am not prepared to
hold that an accused person, when he uses the fabri-
cated evidence as genuine in his defence, can never do
so corruptly, it is clear that his position as an accused
person must be taken into consideration in determin-
ing on the evidence in a particular case whether he
uses it corruptly or not. It is not necessary for the
-purpose of this case to define the scope of the word
‘corruptly’ : but where a public servant has. been in-
duced by an accused person to produce a fabricated
document in order to support his false defence, it is
not difficult to support the inference as to the corrupt
use by him of the fabricated evidence as being within
the scope of section 196, Indian Penal Code. I, there-
fore, concur in the order proposed by the Chief Justice.
Rule discharged.

R. R.
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1991. In pursuance of a preliminary deciee passed in a partition” suit of 1909
certaln rent notes und bonds belouging to the joint amily were assigned to the
GULABCRAND  plaintiffs’ share. The Court while passing the deerce vemarked in its judg-
CHHO?IRAM ment that the rents collected for 1905 to 1910 were entered in the account
RA;}'I arm books aud it was opeu to the plaintiffs to sue the tenants and the defendauts on
CrEOTIRAM.  the rent motes in respeet of which thére were outstanding halances.  On appeal
to the High Court it was lield that the trial Cowrt was wrong in allowing rent
of lands for the years 1303 to 1910, Ponding the appeal in the High Court,
the plaintiffs filed the present suil to recover rents for the years 1905 to 1910
and amouuts dus on the bonds from the defendants who were sought to be

made lable for their neglect in not recovering the amounts,

eiet, that the separate suit was not maintainable as tho claim in respoct of
which the suit was filed was a matter which shoukd have heen dealt with in
partition proceedings.

Per Macrron, C. J. i~ Where a charge of negligence is bronght by a party
in a partition sult against & manager, that iy & matter which should be dealt
with in the suit when aceounts are being taken.  There is no warvant for such
a question being left outside, leaving it to the option of the aggrieved party
to file another suit if he so chooses. ”

TirsT Appeal against the decision of K. R. Nutu,
First Clags Subordinate Judge at Dhulia.

Suit to recover a sum of money.

Plaintiffs’ father Chhotiram and defendant No. 1
Gotoram were undivided brothers. They traded in
union and aequired moveable and immoveable pro-
perties, Chhotiram died on the 20th July 1905 and
thereafter Goturam managed the properties and the

Joint business.

\i{n 1909 plaintiffs’ mother having got information
T roturam was misappropriating joint family funds,
filed a Suit (No-42 g#1909) for partition and to recover
plaintiffs’ share in the Iamily estato. In the said suit,
a preliminary decree for partition Swas passed in 1914,
The trial Judge, in the course of his Judgment
remarked as follows:—

“ Now ag to the remaining lands of the family, They aro lot to tenauts.
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the rent notes passed Dy the temants. What remts defendants collected
from 1905 t0 1910 are entered in the account books of the above said family
trade. These' rents are included in the sbove said balance of Rs. 7,636.
Plaintiff is alleging that defendants did collect mueh more rent than what hes
been credited in the account books. Defendants say that all the amounis
collected by them aye entered. Plaintiff has got the rent notes’ about all
Jands that have fallen to his share. He may sue the tenants and defendants
on the rent notes in krespéct of which there are outstanding balances..ecesseriee
Plaintiff is stating that the following bonds have fallen to his share..ceveis -
Defendants adimit that these have fallen to the shave of the plaintiff.  Plaintiff
says that the first three bonds were not given to him, but defendants say that
they were given. Plaintiff may sue the defendants and debtors.” )

The result as shown in the final decree was:i—

“ The defendants shall pay to the plaintiff Rs. 4,626-10-0 ag mesne profits of
the Nipani lands for the years 1905 to 1909. They shall also pay Rs. 2,878-8-0
and Rs. 704 and Rs. 257.7

The plaintiffs appeéaled, but their appeal was dis-
missed by the High Court on 21st Angust 1919. On the
defendants’ cross-objections, the High Court held that
the trial Judge “was wrong in ordering thab the
plaintiffs should recover their sharves of the mesne
profits from the defendants”. The decree of the lower
Court was modified.

In the meanwhile, on the 15th June 1918, the plaint-
iffs bronght another Suit (No. 426 of 1918) against the
defendants to recover from them by way of damages.
rent of certain lands for 1905 to 1910 and the amount
due in respect of certain bonds, both of which were
referved to by the trial Judge in the earlier suit. The
trial Judge dismissed the suit for the following
reasons i —

“The tenants or the obligors of the bonds are not made parties ta this suit,
The plaiutifts sue the defendanty for reut wiich the plaintiffs say that they
(defendants) collected or ought to have collected for the years 1805 to 1910,
’ThLlH the claim against defendants for the seid vent is virtually - one for
damages. The plaintiffy were allowed by ¢his Court Rs. 7,686 which amount
includes mense profits of lands for the said years.  But the High Court dis-

allowed the claim for mesne protits. The plaintiffs sue defendants for
TLR 4G
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d:ﬁnages in vespeet of certain bonds. The plaintiffs have not sued the execu-
tants of the bonds. From the rewarks of the Court in the said Judgment it
appears that the Gourt asked plaintiffs to file sepm'e‘lte suits against the several
Jessees and debtors and the defendants were to be joined only as co-defendants
in the said suits, A corbined suit of the present nature was not allowed or
contemplated by this ‘Com‘t.‘”

The plaintiffs appealed to the I—Iigh Court.

P. B. Shingne, for the appellants —The cause of
action in the present suit is different from that in the
previous suit; itis contended that owing to the fraud
and negligence on the part of the defendants, plaintiffs
have got a different grievance, ariging out of a different
get of circumstances and it cannot he said that the
grievance thus arising fell within the purview of the
previous suit. Moreover, in the previous suitf, the -
plaintifi’s right of suing for the sums due on the basisg
of the present grievance was saved and liberty was
given to file suits and so the plaintiffs have brotght a
consolidated suit and this suit cannet he rightly con-
demned as multifarious. Hence, the decree passed by

. the lower Court is erroneous.

B. G. Rao, for G. S. Rao, for the respondents was not
called upon.

MacLEoD, C. J.:—In First Appeal No. 315 of 1916
we dealt with the decigion of the lower Cowrt in
the Original Suit No. 42 of 1909, which was a parti-
tion suit. That suit bhad been proceeding for a
very large number of years before a final decision
could be arrived ab; and the main question in that
appeal was whether the lower Court was right in
allowing the plaintiffs mesne profits of certain Nipani
lands for the years 1905 to 1909, and we came to the
conclusion that that order was wrong.

Now it appears that on the basis of certain remarks
made in the judgment of the trial Court dated 12th
September 1914, the plaintiffs filed this Suit No. 426
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of 1918 claiming to recover Rs, 16,000 from the defend-
ants as certain balances shown as due in the plaint
Schedules A, B, C. Theseé balances consist of certain
amounts due on the bonds and certain amounts said
to be outstanding as due against tenants for rents
for the years 1905 to 1910. ,

Apart from anything that was said in that jud”-
ment, it would follow from what this Court said in
the judgment in First Appeal 315 of 1916 that the
plaintiffs were mnot entitled to any account of the
mesne profits with regard to rents, and with regard
to bonds which were divided amongst the members
of the family, they had to take their chanee whether
the bonds were good or bad.

But certainly with regard to the question of any
liability of the defendants with respect to thege
outstanding debts due on bonds it is a matter which
fell to be decided in that suit, and mot by a separate
suit; and I do not think our attention, was drawn,
when that appeal was before ug, to the fact that this
present Suit No. 426 of 1918 was pending. In amy

event the plaintiffs have not followed the instructions -

of the learned Judge. He said : “ The plaintiff had
got the rent notes about all lands that have fallen to
his share, He may sue the tenants and defendants
on the rent mnotes in respect of which there are
outstanding balances. In case defendants are found
to be negligent, he may sue them for negligence”.
In the first instance, the Judge said the plaintiff
conld sue the tenants making defendants parties, and
presumably seeking to make the defendants liable
for their neglect in not recovering the rents.

Again the Judge said : ““ The plaintiff -says that the
first three bonds were not given to him but defendants
say that they were given. The plaintiffi may sue the
defendants and the debtors.” Itis said that there is
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a suggestion there that the defendants: would be
liable on the bDonds. The defendants might bhe
necegsary parties as being the persons to whom the
bonds were given. But certainly the present suit
as framed in which the plaintiff seeks to recover from
the defendants the amounts of the bonds could not
possibly be entertained.

But apart from that this is a claim within a parti-
tion suit with regard to matters which certainly
should have been dealt with in the partition proceed-
ings, as it was intended that the partition suit should
once and for all have disposed of all questions with
regard to the family estate; and it is certainly
undesirable, after the decision in the partition suit,
which had been going on for so many years, that one
party should file subsidiary suits against the other
party on matters which in the ordinary course would
be relevant questions in the partition suit. I think,
therefore, that the decision of the learned Judge in
the Court below was right and that the appeal must
be dismissed with costs.

I should like to mention that my own opinion is
that if a charge of negligence is brought by a pavty
in a partition suit against a manager, that is a matter
which should be dealt with in the ¢vit when accounts
are being taken. There is no warrant for such a -
question being left outside, leaving it to the option
of the aggrieved party to file another suit if he so
chooses.

SHAH, J.:~—I entirely agree. The main part of the
claim relates to the amount said to have been recovered
by the defendants in respect of certain lands the
‘rent notes whereof were assigned in the partition
suit to the present plaintiffs’ share. Ttis not disputed
“that the rent notes were assigned to the plaintiffs
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in pursuance of the preliminary decree. Though
the preliminary decree is not before us, the learned
pleader for the appellants has conceded that fact.
The present claim is in respect of the rents said to
have been realized by the defendants partly prior to
‘the partition suit of 1909, and partly after the suit
was filed. It is diffienlt to understand how a suit of
that character could be maintained now.

The only ground upon which the right to file a
geparate suit is claimed for the plaintiffs is based
upon certain remarks which were made by the trial
Court when the final decree was passed. If those
- remarks are considered in relation to the context,
it 1is clear that practically the plaintiffs’ claim for
mesne profits in respect of those lands for the years
© 1905 to 1910 was not then allowed by the trial Court.
Even assuming at the best in favour of the plaintiffs
that the trial Court themn thought that the plaintiffs
might be able to recover them in a !separate suit,
when the matter came up in appeal before this Court,
this Court disallowed mesne profits for that period
in respect of the Nipani lands. The present suit in
respect of the rents for the years 1905 to 1910 is

nothing but a claim for mesne profits partly prior

to the date of the partition suit, and partly after the
 date of ths suit. [iis clear that it was really a point
arising in the partition suit; and having regard to
the result of the appeal to this Court there could
be no doubt that that claim would have been
disallowed, even if it had been allowed by the lower

Court. It follows that the plaintiffs cannot now

maintain a suit in respect of the mesne profits which

would have been disallowed if they had been claimed

 then as mesne profits. I donot think, therefore, that the
remark in the judgment, which was rather unfortunate,
enables the plaintiffs to maintain the present action
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which otherwise is clearly unmaintainable,

As regards the bonds also, it is an admitted fact
that they were assigned to the plaintifls in pursuance
of the terms of the preliminary decree; and the mere
fact that the claims under those bonds are time-
barred is no reason whatever for the plaintiffs to
sue the defendants now separately as if they were
responsible to them for negligence. If.there was any
allegation against the defendants in respect of the
claim relating to these bonds, it could have been and
should have been made in the partition suit. But
unfortunately the trial Court, while passing the final
decree left it open to the plaintifls to file a separate
suit. It was quite open then to the plaintills to have
objected to that course, as they did object to other
items when they appealed to this Court. The judg-
ment of this Court shows that all the objections that
were raised were disallowed with respect to different
items. There was nothing to prevent the plaintilly
from raising that point in the appeal to this Court.
Apparently they did not do so ab the hearing, though
I am not at all sure that the point was not covered
by the memorandum of appeal; and now they sue
the defendants alleging mnegligence on their part,
There is nothing said beyond this that the defendants
allowed the bonds to be time-barred. That is havdly
sufficient to support the claim. It appears to me
that the plaintiffs’ suit in respect of these bonds was
rightly dismissed. It is not .suggested before us
that when the bonds and the rent-notes were assigned
to plaintiffs’ share, any provision was made in
the preliminary decree reserving to them the right
to make the claim which they have now made.,

Decree confirmed,

J. G. R.



