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APPELLATE CIVIL.

Before Sir Norman Macleodi Kt., Chief Justice, and Mr. Justice Shah. .

1921, ELLIS ENAS PAVLO, GIfAERY (ortiGiNAL Defendant No. 1), Appellant' 
J u ly l, KITTER PHILIP GOWRYA and anothicr ( original Plaintiff and

— ---------  Defendant N o. 2), Resfondhnts*.

Civil Procedure Code (Act V  of 1908), Order X X I, Rule 2— Decree— Payment
tmder decree— Payment ?iot certified to Court— Executing Court camiot
recognise such payment.

The provisions of Order XXI, Rule 2, oi‘ the Civil Procedure Code, 1908,. 
are not confined to money decrees, but extend to any decree.

The principle of the rule ia that the Coiu't executing the decree tihall not be 
troubled with any disputes between parties witli regard to any payment or 
adjustment unless the same has been duly recorded and certified.

PiEST Appeal from tlie decision of G-. G-. Nargund^ 
First Class Subordinate Judge at Thana.

Execution proceedings.

The decree under execution, which was a partition 
decree, was obtained by the iilaintill: against her two' 
brothers (defendants) and entitled, her to recover her 
one-third share by partition.

Subsequently, the parties arrived at a compromise 
by which the plaintiff agreed to receive Rs. 5,000 in 
satisfaction of her claim. She received Es. 4,600 in* 
cash from the defendant. Neither the compromise nor 
the payment was certified to the Court.

Later, a portion of the property was sold, evidently 
with the consent of all parties concerned.

The plaintiff ignored the ad|ustment and the pay* 
ment and elected to execute the decree. The defend­
ants pleaded the adjuvstment and the payment.

* First Appeal No. 292 of 1920.



Tlie executing Court ordered the execuiion to pro- mi.
ceed. -~—

• G h au b t

Defendant No. 1 appealed to tlie High Court. G ow rya

G. S. Mulgaohar, for the appellant.

N. y . Gokhale, for respondent No. 1.

M a o l e o d , 0 .  J . ;— Tills is an application for execution 
of a decree which directed that the suit property 
should be partitioned amongst the sharers. The 
defendants alleged that the plaintiff had compromised 
on the 22nd September 1919, and in pursuance of the 
compromise they had paid plaintiff Hs. 4,600, while 
Es. 400 were yet to be paid in full satisfaction of the 
plaintiff’s claim. It is admitted that the compromise 
was not recorded, therefore the plaintiff says that the 
Court executing the decree in the absence of any 
certificate cannot recognise the adjustment. The 
Subordinate Judge decided in favour of the plaintiff 
and directed that the papers should be sent to the 
Commissioner and the Collector for the partition of the 
property.

It has been argued that Order XXI, ,Eule 2, only 
applies to decrees for money. The words are “ where 
any money payable under a decree of any kind is paid 
out of Court, or the decree is otherwise adjusted.’^
These words do not seem to me to confine the provi­
sions of the rule to money decrees. Clearly any decree 
is provided for. A decree may provide for the pay­
ment of money or for any kind of relief other than the 
payment of money. But if either money is paid or 
the decree is otherwise adjusted, then the payment or 
adj iistment must be certified. That is the duty of the 
person in whose favour the payment is made or the 
adjustment is arrived at. If that person does not per­
form his duty, then the opponent may inform the
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1921. Court of such payment or adjiistment, and apply to tlie 
Court to issue a notice to the clecree-holder to show 
cause why such payment or adjustment should not be 

G o w r y a . recorded as certified, and the x êriod of limitation for 
that application is thirty days under Article 174 of 
the Indian Limitation Act. But, as was decided in 
Pa?iclurang v. Jagyâ ^̂  ̂ there is no limitation for the 
decree-holder who can certify a payment or adjustment 
up to the time that he applies for execution. But the 
principle of the rule is that the Court executing the 
decree shall not be troubled with any disputes between 
parties with regard to any payment or adjustment 
unless the same has been duly recorded and certified: 
Otherwise in execution proceedings there would be 
endless disputes as to how far execution should 
proceed. In this case it is alleged that the plaintiif 
has received a certain sum of money in satisfaction of 
the share whicli she would otherwise get in partition. 
She denies having received the money. Her allegation 
seems to be that the otiier shai’ers luive sold some 
of the property, and did not allowherasliiarein.it. 
Whatever the real truth may be, those questions cannot 
be dealt witli by the Court executing tlie decree. If 
there is a case o£ fraud, then the party defrauded will 
have his right of action. As far as I can see the 
provisions of Order X X I, Rule 2 would be entirely 
defeated if we once permitted an uncertified adjust­
ment of a decree to be discussed in execution proceed­
ings. In my opinion the decision of the lower Court 
was right and the ai^peai must be dismissed with 
eosts.

If the plaint properties or any of them have been 
sold so that the partition proceedings can no longer go 
on, then the Court in charge of the execution j> '̂oceed" 
ings will have to decide what is the proper course to 

«  (1920) 45 Bom. 91.
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follow, whether to direct that the parties entitled to 
partition should get the sale proceeds into Court and 
divide them, which would of course be the simplest 
way of settling the matter, or to relegate the parties to 
separate suits. HoweYer, we are not concerned with 
this question at presrnt. All that we are concerned 
with is that the Court executing the decree must proceed 
willi the execution.

Sh l̂H, J. -.— I agree.

Apxjeal dismissed. 
R. E.

APPELLATE CIYIL.

1921.

G h a s r t ,
, V.

Go-wiiyA*

Before Sir Norman Macleod, Kt.^ Chief Justice  ̂and Mr, Justice Shah.

M A H O M E D B H A I  H U S E N B H A I  a n d  o t h e r s  (o i i i& in a l  P l a i n t i t t s ) ,  A f p e l -  

LANTa V. A D A M J I  H A L I M B H A I  a n d  o t h b u s  ( o r i g i n a l  D e j-e n d a n t s ) ,

RESPONDENTfl®.

Civil Procedure God-e (Ael V  of 190S), secfion SO, Order I I ;  Rule 2̂  
Order VII, Rule 10— Some of defendcuds residing mdside jurisdiction—~ 
Leave o f  the Court re-^imd— Cau^e o f action, sjdlUing up of-—Return o f 
plaint.

Two persons Husenbliai and Snlemiinji owned a house in the Portuguese 
possession of. Delagoa Baj'. On Huseubhiii’s retui'n to India, Siilemanji 
realized the rent o f the house and tendered accoiint til] Huscnbhai’s death in 
1897. Sulemanji died ,in 1902. In 1907 Hnsenbhai’s heirs sued the executor 
of Sulemanji’s will to recover their share o f the rent o f the house in the 
British Indian Court at Bulsar. The will o f Sulemanji having licen set aside 
by the Delagoa Bay Court pending the suit, the heirs of Snleinanji were made 
party defendants, and the Court passed a decree for accounts of rents up to 
the death o f Sulemanji. Subsequent^ Husenbhai’s heirs earae to kno^w thai> 
Sulemanji had during his life time mortgaged the house to a Bank and under 
the terms of the deed the Bank had taken posaesaion of the house and soM it

* Appeal from Order No. 4 of 1919.
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