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APPELLATE CIVIL.

Before Sir Norman Macleod, K., Chief Justice, and Mr. Justice Shah.

CHANDBHAI MAHAMADBHAI VOHRA (0r16INAL PLAINTIFF), APPELLANT
». HASANBHAI RAHIMTOOLA VOHRA AND ANOTHER (ORIGINAL
DrroNpanTs), RESPONDENTS®, )

Adverse possession—Joint owners—Sole possession by vine— Quster— Limitation.

The sole possession by one of two joint owners itseld is no evidence of
his denial of the right of the other joint owner, and tinie does not run against
the joint owner out of possession until the juint owner inlpossessien has done
some act to the knowledge of the other whichi amounts to a denial of the
latter”. right.

SEcoND Appeal against the decision of Dadiba C.
Mehta, Joint Judge of Ahmedabad, confirmingthe decree
passed by B. M. Butti, Subordinate Judge at Kaira.

Suit to recover possession,

The property in snit was jointly purchaccd Ly the
plaintiff and defendant No. 1 in 1894. It was mort-
‘gaged by them to one Mobanlal in 1887 to yay cff the
purchase money.

In 1905 defendant No. 1 alone redeemed the nmrt_
gage and continued in possession. Subsequently
defendant No. 1 sold the property to defendant No. 2.

The plaintilf sued for a declaration that the plaint

- property was of the joint ownership of plaintiff and

defendant No. 1 ; and that defendant No. 2 acquired the

right, title and interest of defendant No.1 alone ;" and
that he should be awarded his share on partition.

The defendants contended that the plaintiff could

not pay his share of the purchase money; that the
property was in exclusive possession and enjoyment

of defendant No. 1 and that plaintiff received no

income from the property.
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The Subordinate Judge found that the property in
suit was rodeemed alone by defendant No. 1 to the
knowledge of plaintifl an d the defendant having con-
tinued in possession and enjoyment of the property
within twelve years next prior to the suit, his title had
become indefeasible by adverse possession: Vasudev v.
Balagi, 26 Bom. 500. He, therefore, dismissed the suit.

On appeal the Joint Judge confirmed the decree.
The plaintiff appealed to the High Court.
G- N. Thakor, for the appellant.

H. V. Divatia, for the respondents.

MAcLEOD, C. J..—"The plaintifl sued for a declaration
that the suit property was the joint property of the
plaintit and the Ist defendant, and that the 2nd
defendant who had purchased some of the property
from the Ist defendant alone had no interest in the
property, and for partition. He alleged that the
plaintifft and Ist defendant had purchased the suit
property in unionin July 1584, Ilence the suit for
partition. The l1st defendant contended that the
plaintiff was never in possession and enjoyment of the
suit property; that it was in his exclusive posgsession
and enjoyment, and that the plaintifl’s sait was barred;
that the suit propertv was purchased in the name of
the plaintiff and defendant, but plaintitl could not pay
his shave of the money. Hence the property was in
the 1st defendant’s exclusive possession wnd enjoyment.
Unfortunately on these pleadings the proper issues
were not raised. This admittedly was a case in which
the property had been purchased by . the plaintifl and
the 1st defendant as joint owners. In order to pay for
the property a san mortgage was executed, and it was

. not until 1905 that the 1st defendant alone redecmed

the san mortgage.
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The position of joint owners has more than once been
explained in these Courts. The sole possession by one
of two joint owners itself is no evidence of his denial
of the right of the other joint owner, “and, therefore,
timne does not run against the joint owner out of posses-
sion until the joint owner in possession has done some
act to the knowledge of the other joint owner which
amounts to a denial of that joint owner’'s right. The
fact that the lst defendan’ radsemed the wmortgage of
1905, even although the vlaintiff was aware of it,
cannot amount to a denial of the plaintitf’s right. It
would entitle the 1st defendant to a lien on the whole
property for the plaintiff’s share of the mortgage debt.
No issue was raigedin the trial Court as o whether there
had been an ouster of possession to the knowledge of
the plaintiff for more than twelve years. But evidently
the gquestion of adverse possession was in the mind of
the Court. The Court said: “The whole question of
adverse possession would depend upon one fact, know-
ledge of the plaintiff.” That is quite wrong. The
mere fact that the plaintiif knew that the st defend-
ant was redeeming the mortgage could not possibly
amountto an ouster, The trial Judge dismissed the suit
apparently on his finding onigsue No. 2 which was—Was
plaintifl ever in possession and enjoyment of the suit
property within twelve years next prior to the suit.
" The finding is recorded in the affirmative in the print
at p. 6, but that is evidently a mistake. Thatisnot the
proper issue in a suit by one co-owner for possession
against the other co-owner.

In appeal apparently the case for the appellant wag
not properly argued. Thelearned Judge says: “On
the other hand the respondent No. 1 had adduced
abundant évidence to show that he alone redeemed the
suit property. The appellant had knowledge admit-
tedly of that redemption. As soon, therefore, as it is
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proved beyond reasonable doubt that the appellant
co-mortgagor had not joined in redeeming the mort-

gage,his suit brought aftertwelve yearsmust fail.  That

proposition of law is not assailed Dbefore me.” That
proposition of law again is absolutely wrong, and it is

difficult to understand how the appellant’s pleader
conld have assented to it. Then the learncd Judge

proceeds: “ The 2nd issue before the trial Court was—

Was plaintiff ever in possession and enjoyment of the

suit property within twelve years next prior to the

suit 77 and that, as we havealready pointed out, was

a wrong issue altogether. The learned appelate Judge

concurred with the conclusion of the Lrial Court thal it

should be found in the negative. Conscquently the
appeal was dismissed,

eally the only question in the case was whether
the defendant could prove facts which would amount
to an ouster for twelve years.  Ile aftempted to prove
that the plaintilf had been out of possession for twelve
years. But there iy nothing on the reeord to show thab
defendant No. 1 had ever done anything which could
amonnt to a denial of the plaintift’s right to joint
possession.

We have been referred to the case of Gangadhar v,
Pgmshmm,m and no doubt it is perfectly correct to
say that sole possgession by one tenant-in-commnmon
continuously for along period without any claim or
demand by any person claiming under the other tenant-
in-common is evidence from which an actual ouster
of the other tenant-in-common may he presumed. In
that case the sole possession of one tenant-in-common
had been proved for nearly fifty years, and, therefore,
there was sufficient ground for presuming that sole
possession for so long a period amounted to a denial of

W L1905) 29 Bow, 300.
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the right of the other tenant-in-common who was out
of possession.

It cannot be said in this case that the mere fact that
the 1st defendant was in possession of the property,
jointly purchased -in 18%4, and that he paid off the
mortgage in 1¢05, was an indication that he denied the
right of the plaintiff to share in the property. The
plaintiff, therefore, is entitled to the declaration he
asked for, unless we consider that this was a case in
which we should send down an issue to be tried with
regard to adverse possession. But we do not think it
isthefunction of this Courtin Second Appeal to remedy
the defects in a party’s case, as the lst defendant, if he
wished to rely upon ouster of his co-owner, should
have pleaded that, and should have adduced evidence
as to ouster.

The Judge has referred to something which the 1st
defendant stated in his evidence with regard to a
release by the plaintiff when the 1st defendant redeem-
-ed the mortgage. We donot think we should pay the
slightest attention to such an allegation made by the
defendant for the first time in his evidence when no
doubt he began to appreciate the difficulties of his
position. The appeal must be allowed. It will be
declared that the suit property is the joint property of
the plaintiff and the Ist defendant, and that the 2nd
- defendant by his purchase from the 1lst defendant

acquired only the right, title and interest of the lst

defendant, and there must be an account of what is
due to the 1st defendant by the plaintiff as his shave of

the mortgage debt which was paid off by the 1st defend-

ant; and there will [also be a decree for partition of
the suit property, and an enquiry as to mesne profits
from the date of the sait. ‘

The property is a very small one, and there is no

reason why the parties should not agree as to the
ILR3—5
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1921, amount to be paid for the plaintiff’s share of the mort-
— gage debt, and as to what is due by the lst defendant
Ciﬁ&ﬁ%‘ for the plaintiff’s share of the mesne profits, in order to

© Basl gbviate the taking of accounts to ascertain such small

: Hmf&em; amounts. An order will have to go to the Collector for

Ramnroora. partition. The plaintiff will get his costs throughout.

Decree reversed.
J. G. R.

APPELLATE CIVIL.

Before Sir Noyman Macleod, Kt., Chicf Justice, and My. Justice Shak.

: ’1921. ANANDRAO PURSHOTTAM HATKAR (0RIGINAL PLAINTIFF), ArrEL-
July 5 LANT v. BHIKAJI SADASHIV VAISHEMPAYAN AND ANOTHER (ORIGINAL
. . DEFENDANTS), RESPONDENTS®,

Mortgage— Redemption—Some of morigaged lands lost through negligence uof
mortgagee—Liability of mortgagee to account for such lands to be determined ™
in vedemption suit—Practice—Procedure,

In a suit for redemption it was found that the mortgagee had lost through
his negligence some of the propeity which was delivered into his possession
at the time of the mortgage. The lower Court which decreed redemption was
of opinion that it was not nccessary to make ihird porsons parties to the
redemption suit to see if they had acquired indefeasible titlo to the lands jn
their possession and referred the mortgagor to separate suits against them s

Held, reversing the order, that the question as to what the lability of the
morlgagee was to account for the properties of which he was given possession
should be ‘determined in the suit for redemption by the wortgagor, and the

mortgagee was lable for the restoration of sucle londs as bhad got into the
hands of strangers.

SECOND Appeal against the decision of J. A. Saldhana,
Assistant Judge at Thana, amending the decree passed
by Beram N. Sanjana, Subordinate Judge at Panwel,

Suit for redemption.

® Becond Appeal No, 175 of 1919,



