
APPELLATE OIVIL.

YOL. XLVL] BOMBAY SERIES. 213

Before Sir Norman Macleoi, Kt., Chief Justice, mid Mr. Justice Shah,

CHANDBHAI MAHAM ADBHAIVOHEA ( o h i g i n a l  P l a i n t i f f ) , A p p e l l a n t  1921, 
V. HASANBHAI RAHIMTOOLA VOHRA akd another (oEiGiNAr. 5,
D k f e n d a n t s ) ,  R e s p o n d e n t ‘

Adverse possession-—Joint owners— Sole possession by one— Ouster— Limitation,

The sole possession by one of two joint ownevs itself is no evidt'nce o£ 
his denial o f the right of the other joint owner, and time does not run against 
the joint owner out o f posseasion until the joint owner in!possession 1'̂ ^̂  
some to the knowledge of the other which amounts to ti denial o f the 
latter’:- I'ight.

S e c o n d  Appeal against tlie decision of Dadiba C.
Mehta, Joint Judge of Alimedabad, coiiflrmiiigthe decree 
passed by B. M. Batti, Subordinate Judge at Kaira.

Suit to recover possession.

The i>roperty in suit was jointly puidiaFcd Ly the 
plaintiff and defendant No. 1 in 1894. It was mort- 
•gaged by them to one MoLanlal in 1897 to pay off the 
purchase money.

In 1905 defendant Ko, 1 alone redeemed tlie mort
gage and continued in possession. Bubseqiiently 
defendant 'No. 1 sold the property to defendant No. 2.

The plaintiff sued for a declaration that the j)]aint 
property was of the joint ownership of plaintiff; and 
defendant No. 1 ; and that defendant No. 2 acquired the 
right, title and interest of defendant^No, 1 alone and 
that he should be awarded his share on partition.

The defendants contended that the plaintiff couid 
not pay his share of the purchase money ; that the 
property was in exclusive possession and enjoyment 
of defendant No. 1 and that plaintiff received no 
income from the property.

®Second Appeal No. 805 of 192 .
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1&21. The Sabordinate Judge found that the property in 
suit was redeemed alone by defendant No. 1 to the 
knowledge ot plaintiff and tlie defendant having con
tinued in possession and enjoyment of the property 
within twelve years next prior to the Knit, his title had 
become indefeasible by adverse posseBSion: Vasudev v. 
Balaji, 26 Bom. 500. He, therefore, diHinissed the suit.

On appeal the Joint Judge conflrnied tlie decree.

The plaintiff; appealed to tlie Higli Court.
G. N. Thalcor, for the appelkint.

H. V.IJivatia, for the respondents.

M a c l e o d , 0 .  J.;--The plaintiff sued tor a declaration 
that the suit property was the joint property of the 
plaintiff and tlie 1st defendant, and that the 2ud 
defendant who liad purcliased some of the property 
f r o m  the 1st defendant alone had no interest in the 
property, and for partition. He alleged that tlie 
plaintitT: and 1st defendant had purchased tlie suit 
property in union in July 1894. Hence the suit for 
partition. The 1st defendant contended that tbe 
plaintiff was never in possession and enjoyment of the 
suit property; that it was in liis exclusive possession 
and eujoyment, and that tlie plaintiff’s Hoit was barred ; 
that the suit property was parciiased in the name of 
the plaintiff and defendaut, but plaintiff could not p;iy 

: his share of the money. Hence tlie property was in 
the ist defendant’s exclusi ve possession and enjoyment. 
tJnfortunately on these pleadings tlie proper issues 
were not raised. This admittedly was a case in wliicli 
the propertyhad.been purchasetl, by. tbe plaintiif and 
the 1st defendant as joint owners. In order to pay for 

: :the pr6perty a . m o r t g a g e  es:eciited, and It wan 
not until 1905 that the 1st defendant alone redeemed 
the mortgage.
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Tlie position of joint owners lias more than once been 
explained in these Courts. Tlie sole ]>ossession by one 
of two joint owners itself is no evidence of Ms denial 
of the right of the other joint owner,' and, therefore, 
time does not run against the joint owner out of posses
sion iintil the joint owner in possession has done some 
act to the knowledge of the other joint owner which 
amounts to a denial of that joint owner’s right. The 
fact that the 1st defendant; redeemed the mortgage of 
1905, even although the plaintiff was aware of it, 
cannot amount to a denial of the plaintiff’s right. It 
would entitle the 1st defendant to a lien on the whole 
property for the plaintiffs share of the mortgage debt. 
l̂ To issue was raised in the trial Court as to whether there 
had been an ouster of possession to the knowledge of 
the plain tiff for more than twelve years. But evidently 
the question of adverse possession was in the mind of 
the Court. The Court said: “ The whole question of 
adverse possession would depend upon one fact, know
ledge of the plaintiff.” That is quite wrong. The 
mere fact that the jplaintitl knew that the 1st defend
ant was redeeming the mortgage could not possibly 
amount to an ouster. The trial Judge dismissed the suit 
ax)parently on his finding on issue 1̂ 0. 2 which was—Was 
plain till ever in possession and enjoyment of the suit 
X)roperty within twelve years next prior to the suit. 

' The findi ng is recorded in the affirmative in the prtnt
That is not the 
for possession

at p. 6, but that is evidently a mistake, 
proper issue in a suit by one co-owner 
against the other co-owner.

In appeal apparently the case for the a})pellant was 
not properly argued. The learned Judge says: “ On 
the other hand the respondent No. 1 had adduced 
abu ndant evidence to show that he alone redeemed the 
suit property. The appellant had knowledge admit
tedly of that redemption. As soon, therefore, as it is

1921, : ■ 
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1921. proved beyond reasonable doubt tliat tbe appellant 
co-mortgagor had not |oiiied in redeeming tlio mort
gage,iiis suit brovight after twelve years must fail:. That 
proposition of law is not assailed before me.” That 
proposition of law again is abKSolately wrong, and it is 
difficult to understand how the appellant’s pleader 
could have assented to it. Then tlie learned Judg© 
proceeds: “ The 2nd issue before the ti-ial Go art was—  
Was plaintiff evor in posBession and enjoyment of the 
suit property within twelve years next prior to the 
suit?” and that, as we luivealready pointed out, wa« 
a wrong issue altogether. The learned appellate Judge 
concurred with the conclusion ol’ the trial Court tliat it 
should be found in tlie negative. Consc(|uently the 
appeal waH dismisHcd.

Really the only (jucBtion in the case was wiietlier 
tlie defendant could prove facts wliiclt,  ̂won Id a,inounfc 
to an ouster for twelve yearn. He attempted to prove 
that the plajntit! hadl)een out of posHesHion for twelve 
years. But there is nothing on tlie record t o  h I io w  tliat 
defendant No. 1 had ever done atiytlrliig wlneli coubl 
amount to a denial of the pfaintllfs right to joint 
possession.

We have been referred to the cast̂  of Ganijadliar v. 
Parasliram, '̂  ̂ and no dou!)t it i>s perfecstly correct l.o 
say that sole possession !>y one tenan t-in-coinnion 
Gontinuously for a long period witliont any elaiin or

■ demand by any person claiming under the other teô aiit.- 
in-eommon is evidence from wliich an actual ouster 
of the other tenant-in-eommon may he preHunied. i n, 
that case lihe sole possession of one tonant-in.'-common 
had been proved for nearly fifty years, and, tlierefore, 
there was sufiicient igfouiid for presuming that sole 
possession for so long a period amounted to a denial of

29 Bom. 3(H).
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tiie riglit of the otlier tenant-in-common who was out 
of possession.

It cannot be said in this case tliat the mere fact that 
the 1st defendant was in possession of the property, 
Jointly purchased in 1894, arid that he paid off the 
mortgage in IP05, was an indication that he denied the 
right of the plaintifl to share in the j)i’operty. The 
plaintiff, therefore, is entitled to the dechiration he 
asked for, unless we consider that this was a case in 
which we should send dov;n an issue to be tried witli 
regard to adverse possession. Bat do not think it 
is the function of this Court in Second Aj^peal to remedy 
the defects in a party’s case, as the 1st defendant, if he 
wished to rely upon ouster of his co-owner, should 
have pleaded that, and should have adduced evidence 
as to ouster.

The Judge has referred to something which the 1st 
defendant stated in his evidence with regard to a 
release by the plaintiff when the 1st defendant redeem
ed tlie mortgage. We do not think we should pay the 
slightest attention to such an allegation made by the 
defendant for the first time in his evidence when no 
doubt he began to appreciate the difficulties of;his 
position. The appeal must be allowed. It will be 
declared that the suit property is the joint property of 
the i>laintiff and the 1st defendant, and that the 2n l̂ 
defendant by his purchase from the 1st defendant 
acquired only the right, title and interest of the 1st. 
defendant, and there must be an account of what is 
due to the 1st defendant by the plaintiff as his share of 
the mortgage debt which was paid off by the 1st defend
ant; and there will [also be a decree for partition of 
the suit property, and an enquiry as to mesne profits 
from the date of the sait.

The property is a very small one, and there is no 
reason why the parties should not agree as to the 
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1921. anioiint to be paid for the plaintiff’s share of the mort-
------ --—  gage debt, and as to what is due by the 1st defendant
^ AHAMAb̂  ̂ for the plaintiff’s share of the mesne profits, in order to 

‘ BHAi obviate the taking of accounts to ascertain such small 
H a s m b h a i  amoants. An order will have to go to the Collector for 

B a h i m t o o l a . partition. The plaintiff will get his costs throughout.

Decree reversed,
J. G-, R.
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1S21. :MANPEAO PURSHOTTAM HATKAE (o ih g im al P l a i n t i f f ) ,  A iu’BL- 
l a n t  V. BHIKAJI SADASHIV VAISHEMPAYAN and a n o th e e  (o iu g in a l  

D ep en d an ts), Eespondbnts*^.

Mortgage—Redeniption— SQnie o f  mortgaged lands lost through negligence o f  
mortgagee— Liability o f mortgagae to account for  such lauds to ied^tej'mined'"' 
in redei7i])tio7i suit-~Fractice— Procedure.

In a suit for redemption it was found that tfie mortgagee had lost tljrough 
hia negligence some of the property which waa delivered into his possesaioijt 
at the time o f the mortgage. The lower Court which decreed redemption was 
of opinion that it was not necessary to make third persons parties to th« 
redemption suit to see if they had acquired indefeasible title to tlie lands in 
their possession and referred the inoi-tgagor to separate auits against them :—

reversing the order, tliat tho question as to what the liability o f th«3 
mortgagee was to account for the properties of which he waa given posseasiori 
should be determined in the suit for redsmption by the mortgagor, and the 
mortgagee was liable for the restoration of sucli> lands as had got into the 
hands of strangers.

Se c o n d  Appeal against the decision of J. A. Saldhana, 
Assistant Judge at Thana, amending the decree passed 
ty  Beram N. Saiajana, Subordinate Judge at PanweL ' 

Suit for redemption.
® Second Appeal No,'175 of 1919,


