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APPELLATE OIYIL.

1921.ground that lie lias not performed tlie condition of tlie
pardon in tliat lie gave false evidence under section 51̂ .
Criminal Procedure Code. Bapu,

lure.
Or on the other hand, if the prosecution do not 

desire to proceed further with the case against the 
principal offender, Dhondoo, the Magistrate has power 
to discharge the approver from custody. Sub-section 3 
of section 337, Criminal Procedure Code, implies that 
there is a trial in progress and its object is to secure 
the evidence of the approver for such trial. If there is 
no such trial and no likelihood of such a trial, then , 
cesscmte ratioyie lex ipsa cessat.

Rule discharged.
E. R.

Before Sh' Norman Macleod, Kt., Chief Justice, and Mr. Justioe Shah. .

'BxVBAN HEMllAJ a n d  a k o t h h h , h is ir s  o f  t h e  dbceasei) HBMBAJ 192L 
GANII CHAPAKBUND ( o i u g i n a l  P l a i k t i f p ) ,  A p p e l l a n t s  v . THE CITY Jum Ih. 
M UNICfPALITr, POONA ( o r i g i n a l  D e f e n d a n t ) ,  R e h p o n d e n t * .  ’’ .................  -

Bumhay District Muvic/i;pal Jicl (Boinbay Act I I I  of 1901)^ section 167'\'~~
Contract with Municipalily'— Breach o f contract—-Lenyijig. o f  fines and 
jpenalties f or the hreacJt— Suit to recover the amount o f fines and penalities 
so lecied.

Second Appeal No. 689 of 1920. 
t  The (ioctiou runs tliiis ;—
No sviit shall be commenced against any Municipality, or against any 

oflicer or Bcrvunt of a Municipality, or any person acting under the orders of 
a Miniicipality, for anything- done, or purporting to have been done, in, 
pursuance o f this Act, \vithout giving to such IMumoipality, • ofScer, servant 
or person one month’B previous notice in writing of the intended suit and o f 
the cause thereof, nor after six months from the date o f the act com­
plained o f ;

and in the case o f any suoh suit for damages, if tender o f  sufficient ameudff 
shall have been made before the action was brought, the plaintiff shall not 
recover more than the amount so tendered, and shall pay all costs incurred by 
the defendant after such tender.
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Tha plaintiff entered into a contract with the dofeuiluiit Muuuiipality t-i
c a r r y  s o i l  water for one year. The Miinic.ip;ility levied 1'nmi tiim- in ihw  
fiues and penalties from the plaintiff for  i.rcac-hes o f  ooiitract, iw pv.ividi'.i tof 
in the contract. Tlie contract came to iUi oiid on tlie ;51 nt Maroli 1!! I i>. Tlia 
p l a i n t i f f  filed the present suit on the 22nd Juno. 19(7 to recover tlu! iunoutil 

O'i; tines and penalties ao levied ;—

that the Huit was governed by Bcction 1()7 of (he ilomhty ]>i;rtriH 
Municipal Act, 1901, and not liaviug hct'n tironj!;ht within a period ol: nix 
months from the acts complained of wa« tiuKi-havred.

Second Appeal from, tlie decision of J. N . Blifit.t, 
Assistant Jiidge afc Poona, contlnniiig tlie tk'crtĤ  
passed by T. S. Taskar, First Class Subordinato .1 utigt’ 
at Poona.

Sait to recover a sum of money.

Tiie plaintiff entered into a contract with the Poona, 
City Manicipaiity to carry soil water for a period of 
one year commencing from the 1st April 1915 and 
deposited a snm for due perforniance of tlio contract.

There were breaches of contract by the plaintiif, for 
•which the defendant Municipality levied lines ancl 
penalties from the bills and deposit.

On the 31st March 1916, the contract came to an encf, 
and on the 22nd June 1917 the present suit wiis lilod to 
recover the amount of fines and penalties bo levied.

The trial Court dismissed the suit on tlie grotnid that 
it was governed by section 167 of the Bombay DlHtrlet 
Miinicipal Act, 1901 and had not been brought wltbiri 
six months from the date of the act or aete com­
plained of.

On appeal to the Assistant Judge this waB cionfirintHl 
and the plaintiff therefore appealed to the High Court,

. Manohar for K. K Joshi, for the appellants,

M, G-, Kulkarni, for the respondent.
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M a c l e o d , C . J . :—Disputes between the plaintiff 
and the defendant Municipality arose under a contract 

■■between the parties. The Municipality had entered 
into that contract under the powers granted to it 
under section 40 of the Bombay District Municipal 
Act. The Municipality claimed according to the terms 
of that contract to deduct a certain amount from the 
plaintiff’s deposit for non-performance of his contract. 
As the Municipality. obtained their powers to enter 
into this contract from the Act, it follows that their 
powers to enforce the contract, according to the con­
struction they put upon it, must also be in pursuance 
of the Act. Therefore, any suit which the plaintiff 
might wish to bring under the contract would come 
within the provisions of section 167 of the Bombay 
District Municipal Act. I think the decision of the 
lower appellate Court was right and the appeal must 
be dismissed with costs.

 ̂Appeal dismissed.
R. K.
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Before Sir Norman Macleod, Kt., Chief Justice  ̂ and Mr. Justice Shah.^

ISOOB SAHIBA vA r.A ii ABDUL RAHIM ( o i u g i n a l  P l a i n t i f f  ), D e c r m -  

aoiDBii V . HAIDA 11 SAHIBA valad IMAM SAHIBA ( oiiioinai
D e f k n d a k t ) ,  O p i 'okknt

Bomhay Pleaders Act (Bombay Act X V I I  o f 1920), section 10 (1 )—Pleader 
appearing in a suit need not file fresh Vahalatnmia in execution proceedings.

Applications for execution o f decrees are proceedings iu suits and 4o not 
require separate VakalafcnamaB under sectioa 10 (1) of the Bombay Pleaders 
Act, 1920.

Civil Reference No. 4 of 1921«


