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Before Mr. Justice Pratt aul Mr. Justive Fuceelt,

Iy re DAGDOO DA PU.*’

7 0

Criminal Procedure Code (Aet V afJ’S')h’) seetions 337, 51 2Tender of paydoy—s
Tuquiry before Magistrale—dpprover’s evidence daken wuder seetion 512,
Criminel, Procedure Code~—Pardon validly tendered.

In an inquiry into an offence of murder against the aceused and  another,
it appeared that the latter who wus the principal offender had abseonded. A
pardon was tendered 1o the aceused and evideuce recorded under seetion 512
of the Criminal Procedure Codo. A question having arvisen whetlier the
tender of pardon wasg invalidi~—

Held, that the pardon was validly tendered. The offencs ol mueder wag
under ingquiry and in order to secure the approver’s evidense s to that offe nee
aparden was tendered, and the proveeding mmder section 12 was only ane Jll.uy

to that inquiry.

The tender of a pardon does not prevent the prosvcation from procecding
against an approver as an aceused person,  IE the prosesution is so cevived it
i for the approver to plead the pardon as a defenco. It i open to the praues
cution to proceed aguinst the approver on the gronnd that he bas not per
formed the condition of the pardon in that he guve False evidenee wbey
section 512 of the Criminal Procedure Code,

If, however, the prosecation do not desire to procesd Puetbor with  the e
against the principal offender, the Mugistrale hgy power to discharge the
approver from custody.

THIS was an application made by Chunilal H. Sotal-
vad, Second Presidency Magistrate of Bombay, for
cancellation of the tender of pardon granted by him to
Dagdoo Bapu, on the 26th November 1920.

The facts of the case were set ont in the said applica-
tion as follows:—

T have the hionour to request you to move their Tordships on the Appellate:
Bide to. revise and cancel an order made by me on the 261h November 1920
granting a pardon under section 887, Criminal Procedure Gode, ta one Dagduo
Bapu ‘who was charged before me by the Bombay Polics wnder seclion 302,
Indian Penal Code.: A copy of the application for the pardon amd my order
thereon are herewith attached. The facts of the case are as follows -

On the 7th September 1920 Jast the acoused Dagdoo Bapu was vlaced beforg
me under section 302, Indian Penal Code, and postponements were ganted oy
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the application of the Police to cuable them to arvest the principal offender
ene Dhondoo Sumbhoo against whow a preclamation was issued.

As no trace of the absconding olfender coald be found and as Le failed to
garrender in response to the proclan.ation, the Police applied that.evidence be
recorded against hitn under section 5§12, Criminal Procedwre Code and also
that a parden be tendered to the aceused in custody, viz., Dagdoo Bapu upon
vondition of his making & full and true disclosure of the whole of the oircum-
stanees  within his knowledge relative to the offence under section 302, Indian
Penal Codo.  This application was granted by me and Dagdoo Bapoo was
gxnmined as a witness under section 512, Criminal Procednre Code,  Dagdoo
Bapu was also ordered to De released on bail in the sma of Bs. 1,000 and one
surety in a like amount. As he was unable to furnish bail be has remained

~in custody.

The Police now apply that the conditional pardon granted to Dagdoo Bapu
be withdrawn as he has not made a true statement of the facts and hag
wilfully given false evidence. On going into the matter more fully and on
hearing the public p'msecutm' for the Crown, T find that my ovder granting
Dagdoo Bapu a pardon in order to cuable him to give evidence under Sec-
tion 512, Criminal Procedure Code, was irvegular. »

Ou a clearer consideration of the law 1 um of opinion that a procecding
under soction 512, Criminal Proceduare Code, is neither an engudry nor a trial as
(_-,<‘n.templnt(ed by seetion 337, Critninal Procedure Code, and 1 submit this view
for the consideration of their Lordships.  The present effect of my order is,
that it iy fmpossible to judge (without a full enquiry or trial in the presence of
the offender) whether the stftement made by Dagdov Bapu is true or false and
therefore whether the pardon granted to hiw should be withdrawu:  Asg the
principal offender bas not been arrested an enguiry or frial s a very remote
prospect and Dagdoo Bapu being unable to furaish hail would under the pre-
sent ciroamstances have to remain in enstody until the trial is terminated by i;he
Kessions Court—an entirely indefinite periud.  Further even if I hold that the
statements made by Dagdoo Bapu are false, the case being solely triable by the
Bessions Court, I do not think I would be in order in withdrawing the pardon.

{ am, thereFore, respectfully of opiuion that my order in granting a pardon
in proceeding waler section 512, Criminal Procedure Code, was irregular and
should be cancelled. I may meuntion that the Pablic Proseentor agrees - with

thig view.
The application was heard.
S. S. Patkar, Government Pleader, for the Crown.

No appearance for the accused.

1921.

Dagnon
~Bary,
In ve.
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1921. PRATT, J.:—This is a reference made by the Second
Presidency Magistrate of Bombay requesting revision

%ﬁgo of an order made by him on the 26th November 192077

e e granting a pardon to an-accased Dagdoo Bapu under
section 337, Criminal Procedure Code.

The offence under inquiry was an offence of murder
and the accused was placed before the Magistrate on o
charge of that offence on the Tth September 1920,  But
as the prosecution case was that another aceused,
Dhondoo Sumbhoo, who had absconded, was the princi-
pal offender the pardon was tendered. The principal
offender has not been arrested, and it appears there isno
prospect of his arrest or trial. '

The prosecution desire the discharge of Dagdoo Bapu
as otherwise he would be detained for an indaefinite
period in the custody as an approver.

The Magistrate suggests that the pardon was invilid,

- as it was not tendered for the purpose of an inquiry .
»but for the purpose of securing evidence under see-
Ction 512, Criminal Procedure Code. There is no
- substance in this distinction. The offence ol muder
was under inquiry and in order to sceure the approver's
evidence as to this offence a pardon was tendered, and
- the proceeding under section 512 was only ancillarvy to
t‘hat inquiry. There is, therctore, no ground for revi-
sion of the Magistrate’s order under section 837,
__ ‘We would point out, however, that there is no ocea-
sion for revision of the order. The tender of a pardon
does not prevent the prosecution from proceeding
- against an approver as an accused person.  If the prosge-
cution is so revived it is for the approver to plead the
pardon as a defence : see Hmperor v. KothiaW and
Emperor v. Sabar Alkunsi®. Itis open to the Prosecti-
tion to proceed against the approver Dagdoo on the
@ (1906) 30 Bom. 611. © @ (1914} 42 Cal. 756,
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ground that he has not performed the condition of the

pardon in that he gave false evidence under section 512
Criminal Procedure Code.

Or on the other hand, if the prosecution do not
desire to proceed further with the case againsi the
principal offender, Dhondoo, the Magistrate has power
to discharge the approver from custody. Sub-section 3

Qo

of section 337, Criminal Procedure Code, implies that .

there is a trial in progress and its object is to secure
the evidence of the approver for such trial. 1If there is
no such trial and no likelihood of such a trial, then
“cessante ratione lex ipsa cessal.

Rule discharged.
R. R.

APPELLATE CIVIL.

Before Sir Normun Macleed, Kt., Chiof Justice, und Mr. Justice Shak.
BABAN HEMRAJ AND ANOTHER, HEIRS OF THEE DECEAsED HEMRAJ
GANU CHAPARBUND (0niGINAL PLAINTIFR), APFRLLANTS ». THE CITY

MUNICIPALITY, POUNA (oRr161xAL DrrFExpant), Risroxpene®

Bumbay District Municipal el (Bowbay At III of 1901), aﬂ(}lwu ]671‘——-
Contract with Mwnicipality—Breack of coutract—Levying of fines and
penalties 70: the breacl—Suit to recover the amount of fines and penaltaes
so levied.

[P

" Second Appeal No. 689 of 1920.

T The section runs thus :—

No suit shall be commenced against any Municipality, or agaiust any

officer ov servant of u Municipality, or any person acting under the orders of’
a  Municipality, for anything doue, or purporting to have been done, in.
pursuance of this Act, without giving to such Municipality, -officer, servant

or person one month's previous notice in writing of the intended suit and of
the canse thereof, nor after six months from the -date of the act come
pluined of ;

and in the case of any suchl suit for damages, if tender of sufficient amends’

shall have been made before the action was brought, the plaintiff shall not

recover more than the amount so tendered, and shall pay all costs incutred by
the defendant after such tender.

"1921.

Baru,
I ye.

1921.
June 15,



