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Befor Sir Norvim Macleod^ Kt., Chief Justiccy and Mr. Justice 8hah.

B A S W A N T A P P A  I R A P P A  D E S A I  ( o r i g i n a l  P l a i n t i f f ) ,  A p p e lla n t  v. 1 9 2 1  

B H I M A P P A Y E L L A P A  K O P P A D  AND o th e h s  ( o e ig in a l  D e fe n d a n ts ) , June 15. 
Respondents'®'. . ' ■ '"

ludicm Easemejiis Act (^V o f ISSS") sections IS, 17 (e )— MigJit to receive rain 
water— Main channel flowing through defendants'" land—Plainti f  claiming 
a right to receive water through charmels talcing off the viain channel—
PrescrlptivB right.

From the main channel which drained the rainwater off the defendants’ 
land and off other higlier adjoining lands, there were certain well-defined 
Bnialler channels at right angles carrying some o f the water onto the plaintiffs’ 
liu'ul. These having been obstructed by the defendants, the plaintifEs sued 
foi' a permanent iiijnnction restraining the defendants from, interfering with 
hi.s right to receive tlie water. The defendants contended that it was surface 
water not flowing in a stream and not permanently collected in a pool, tank, 
or otherwise, and, therefore, nnder section 17 (c) o f the Easements Act, no ’ 
right to it could he acquired by the plaintiff :—

Reid, that, if the plaintiff had in fact been enjoying the water by means 
of tliCKo channels for a certain number o f years, it would, considering, the 
position o f the lands and the conditions o f agriculture in this country, be  

unreaBOnaltle to say that he could not acquire a prescriptive right to receive 
the water through the channels unobstructed.

SEC.OND Appeal against tlie decision of E. H. 
Waterfield, District Judge of Dharwar, reversing tlie 
decree x^assedby V. Gr. Sane, Subordinate .Tudge at Hnbli,

The facts material for the purposes of this report are 
sufficiently stated in the Judgment. . '

A. 6r. Desai, for the appellant.
Nilkant Atmara?n, toT respondents ISTos. I, 2 and 4.

M a c l e o d , 0 . J The plaintiff sued for a permanent 
in junction restraining defendants N o s .l  to ^ from in ter-  
lering w ith  the plaintiff’s right to get water from the  
land either in  the ownership or occupation of the

. ^Second Appeal No, 616 of 1920.
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deiendants, and Rs. 25 as damageB, Bxkiblt B7 ivS tlie 
map prepared by tiie commiaBioiier wliich cofreotly 
sliows the position of tiie various Burvey Nninl)ers 
mentioned in tlie case and tiie water clianneis. .Doloiui-" 
ant No. 4: is the owner of Survey No. 91, bat bas let 
tliat Survey Number to detGndautsNoH. 1“ -B who are 
also tlie owners of Survey No, 4. Tlie plain,till' waB tlie 
owner of Survey Nos. 92 and 86.

The plaintiff’s case is that lie was entitled, as of rij^ht 
to get the rain water which was flowing' througli Burvey 
No. 91 on to his land by means of existing cbaiinels  ̂
and that the defendants were not entitled to obstruct 
the jQow of the water through tliose chaiinels.

The trial Court decided in favour of the plaioJiiif, but 
unfortunately, owing to an incorrecst map l)eing used, 
the trial Court found that the plaintiil; was entitled 
to succeed, not only because he iiad aeqrdred a prescript 
tive right to receive this water, but because ho had the 
ordinary rights of a riparian owner with regard to tlie 
main cliannel which carried away the rain water 
towards a tank. On a reference to the commissioner’s 
map, Exhibit 37, it will be perfectly clear that the trial 
Court was in error in thinking that tlie plaintiil: was a

_ riparian owner because the main channel ilowed en tirely 
within Survey No. 91, and the water whioli ilowed on 
to the plainti:fl:’s land ilo’̂ ed through cliannels taking 
ofl: from the main channels at right angles.

, The appellate Judge was, therefore, correct in point-̂  
ing out that the plaintiff was not a riparian owner in 
regard to the main channel. He omitted to notice tliat 
what the trial Court had awarded to the plaintlilj,wu» 
a direction against the defendants that they shoidd 
reopen the mouths of the cross-channels; taking off 
fromihemain channel so that tlie^'water therefroiif

116 INDIAN LAW  REPOKTS. [VOL. X L V L



VOL. XLVI.] BOMBAY SBEIES. 117

coukl flow on to the plaintiji’s land. Accordingly 
flndiiig that the plaintiff was not a riparian owner he 
dismissed the suit.

Now tlie defendants have relied upon section 17 (c) 
of the Easements Act which provides that a right to 
surface water not flowing in a stream and not per- 
manently collected in a pool, tank or otherwise, cannot 
be acquired by prescription, and cannot be an easement 
xinder section 15 to be acquired by prescription. It 
appears to me that we must consider this case accord­
ing to the natural conditions and situation of the 
Survey Numbers in question. From the map the trend 
oj; the land is towards the plaintiff’s field. Therefore, the 
rain-water which falls on the upper land will gradually 
find its way to the lower land, and there can be little 
doubt that the water which passes through Survey 
No, 91 not only includes water which actually falls on 
Survey No. 01 but also water coming on to Survey 
No. 91 from, the higher land, and the object of the 
owner of Survey No. 91 was to get rid of this water, 
as paddy was not grown on Survey No, 91, by passing 
the water through a well-defined channel into 
the tanlc in Survey No. 93. There is no evidence 
to show wlien the offshoots were made at right 
aiigies for some of the water to flow on to Surve}’" 
No. 8(). Bat it seems to me, considering the position 
of these lands and the conditions of agriculture in this 
country, it would be very inequitable to hold, if the 
plaintill: had'been enjoying the water by means of these 
cliannels for a certain number of years, that lie could 
not acquire prescriptive right to receive water through, 
tlie channels unobstructed, which would entitle him 
to come to the Court to ask for relief, in case obstruction 
was caused by the owner of Survey No. 91. Con­
siderable confusion has arisen from considering the- 
case from the point of view that the defendants were
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isyi. tlie owners of a clomiiiant ten.eiiieiit having a rig!it to 
discharge tlieir water on to tlie plaiiitlJT’a land iiB 
owner of tlie servient tenement. But in tiie case ot 
agricultural lands the right may very well bo Just the 
oi:>posite way. Although, it is quite i)ossil)lo tliat the 
owner of one piece oi; land might acquire tiie, right to 
drain his water on to the land of anothe,r, it would be 
more natural in hilly diBtricts, such as tlie one i n whicli 
the suit lands are situate, for the owner of the lower 
land to acquire a right to receive water wlilcli (vithiyr 
falls on or flows into the higher land. It i>s only in 
such a way that cultivation in snch disti'ictH can 
proceed; and no autliority has been pointed out to 
us which would prevent the owner of tlie IjuhI on tlui 
lower level from acquiring such aright again wt the
■ owner of the land on a higher level.

Such being the facts in this case, it seems to me that 
the plaintiff has established the fact tliat he li:id l>een 
accustomed to receive water on to his land by rniniuB 
of well-defined channels from the defeiulants’ land. 
No particular period has been mentioned, init tlio 
question would be a question of fact liow many yearn 
the plaintiff had enjoyed this right. Evidently the 
trial Court came to the conclusion that tlie rigbt liatl. 
been enjoyed for such a period that the plaintiit wan 
entitled to ask the Court to grant an injiinctioji againefc 
the defendants. Although the lengtli of tlic period of 

: the user does not' seem to have been considered, it 
seems to have been admitted, or at any rate taken m 
granted, that the period of the user was auiliciently 
long to entitle the plaintiff to an injunction. Once it 
lias been decided that user was sufficiently long, 
he -was enti tied to an injunction. But that q uestioii 
unfortunately has not been considered by the lower 
'appellate Court, and the ai3pellants in that Court were 
entitled to a landing on that question of fact. Tho casa



VOL XLVL] BOMBAY SERIES. ,119

Shah , J:— I agree.

Decree reversed^md 
case remanded.

J. E.

1921.proceeded on the footing that the plaintiff had been 
getting this water for a very large number of years, and 
the argument was that however long they might, be appa

getting it they would never acquire the right to bhimappa,
have it. ' . '

The order dimissing the plaintiff’s suit must be set 
aside and the case must go back to the lower 
appellate Court fco decide whether the plaintiff has 
been getting the water flowing from Survey No. 91 for 
suc.li. a time as would entitle him to order for an 
injunction against the defendants restraining them from 
preventing tJie water from flowing on to his Survey 
ISTumbers. It is rather doubtful whether there was 
suflicient evidence in the trial Gonrt on the question 
how long the plaintiff has been getting the water, and, 
therefore, it would be open to the lower appellate Court 
to call for evidence if it is not able on the record to 
come to a conclusion on this question. The appellant 
will be entitled to his costa of the appeal. The lower 
appellate Court will have to decide the question of 
damages, having allowed the appeal on a wrong 
ground.


