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of tlie provisions of section 115 of the Code of Civil 
Procedure apply to such a case. If a party does not 
clioose to take a point of law in the Court belov?', then 
it cannot be said that the lower Court has acted illegally 
or with material irregularity in deciding the case without 
taking into consideration a point of law that was never 
raised before it. If we entertain this application on 
that ground we should be exceeding the powers that are 
granted to the High Court to exercise re visional juris-' 
diction over the decisions of the lower Courts, The 
application must be refused.

Application refused.
J. o. R.

CRIMINAL RETISION.

; m\,
June 10.

Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Shah. . 

BARTHOL DUMING RODRIKS an d  o th ebs  ( o r ig in a l  O pponents), 

A pplicants v. PAPA DADA { o r ig in al  A p p lica n t) , O pponent* .

Criminal Procedure Code (Act V  o f 1898), sections 408 and 413— Cattle 
Tres^Mss Act ( I  o f  1871), section 23— Order o f com^JeJisation— Appeal 
from the order.

An order awarding compensation and repayment o f fiiieff, &c., under 
section 22 of the Cattle Trespass Act, 1871, is appealable under scctiou 408 
of tlie Criminal Procedure Code. The compensation so awarded is not a Jine, 
and (TOnsequently the restrictive provisions of section 413 o f the Grirniiuil 
Proceduie Code do not apply.

application under the criminal revisional 
Jurisdiction of the High Court against an order passed 
hy P. J. Taleyar^^  ̂ Sessions Judge of Thana, 
declining to entertain an appeal from the order pafcised 
l̂ y E. W  Sub-Bivisional Magistrate of Bandra.

Cattle belonging to the opponent were put into the 
cattle-pound for straying, by the applicants. The
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opponent liad to pay Rs. 26-3^0 for releasing the cattle 
from the i3onnd..

The opponent then applied to the Suh-Bivisional 
Magistrate at Bandra to recoyer compensation and the 
amonnt of Rs. 26-8-0 from the applicants, nnder 
section 22 of the Cattle Trespass Act, 187L The Magis­
trate awarded Rs. 100 as compensation and also

■ Rs. 26-8-0. The whole amount of Rs. 126-8-0 was 
ordered to be recovered from the three applicants in 
equal amounts of Rs. 42-2-8 each.

The applicants appealed from the order to the Sessions 
Judge of Thana. A  preliminary objection was raised 
at the hearing that no appeal lay under section 413 of the 
Criminal Procedure Code, inasmuch as the amount to be 
recovered from each of the applicants was less than 
Rs. 50.

The learned Judge upheld the objection.
The applicants applied to the High Court.

S. V. Bhandarkar, for the applicants.

D. B, Patwardhan, for the opponent.

M a c l b o d , C. J. :—The petitioners were convicted by 
the Sub-DivisLonal Magistrate, Bandra, under sec­
tion 22 of the Cattle Trespass Act, I of 1871, and the 
complainant was awarded as compensation Rs. 100, 
together with the fine of Rs. 26-8-0 which he had paid. 
The learned Magistrate directed that the total am̂ ount 
of Rs. 126-8-0 should be recovered in equal amounts of 
Rs. 42-2-8 from each of the petitioners. ,

In appeal to the Sessions Judge the first point which 
was taken was^that there was no appeal. The second 
point was that if there was an appeal the compensation 
awarded was really a fine, and the effect of the decision 
of the Magistrate was that each of the petitioners had 
been fined Rs. 42-2-8, and, therefore, no appeal lay

VOL. X L V I]  BOMBAY SERrBS, 59



R o d b ik s

V.

M921. iinder section 413 of tlie Oriminal Procedure Code. It 
is admitted tliat a person convicted under section 22 
of the Cattle Trespass Act can be said to be convicted 

Fapa Dada. of an offence. Tlierefore an appeal would lie unless 
the restrictive provisions of section 413 apjilied to tlie 
case. That question depends upon whether it can be 
said that comiDensation awarded to a com,x>lainant under 
section 22 of the Act is a fine. We see no necessity

- why the Co art should exert its ingenuity to discover 
that what is stated by the Jjegislature to be compensa­
tion, which is one thing, is to be included within tlie 
term “fine” as laid down in tlie Penal Code and other 
penal Statutes, which is another thing. It is quite 
true that a person who is ordered to pay coTOpensation, 
and jtays it, is out of pocket to t-he extent of the 
amount paid, and the person who m ordered, to jiay a 
fine, and pays it, is also out of pocket to the extent of 
the fine, but it does not follow that the nature oi' the 

. penalty exacted is the same. It is quite true that 
under section 23, the compensation whicli is awarded 
under section 22 should be recovered in the same way 
as a fine. There again the method of recovery IniH 
nothing whatever to do with the nature of the penalty, 
and in this respect it.may he remarked that there is no 
provision under which the Court can give a sentence of 
imprisonment in default of the compensation not being 
piaid. If the Legislatn re had intended that conipen.sa- 
tion awarded under . section 22 :of the Cattle Trespass 
Act: was to ,be treated, exactly in the same way as a fine 
for the purpose of considering whether the sentence 
was api>ealable or not, then the Legislature couhi (easily 
liave said so, and there; is no reason why we should go out 
of pnr in or̂ ^̂  the defect, if it is one.
An a|jpeal lies against a conviction under Bection 408, 
and in my opinion, the Sessions Judge was wrong in 
deciding that section 413 of the Criminal Procedu j*e Code
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api>liecl. There is, tlierefore, no necessity to consider 1921
tlie point that, although the amonnt of compensation. 
awarded to the complainant against all the petitioners _ ' ®. 
was over Rs. 50, Ibecaiise each petitioner was liable to 
topay nnder I ŝ. 50, therefore it could be said that 
each petitioner had been fined less than Rs. 50. I 
think the Rule must be made absolute and the appeal 
must go back to the Sessions Judge to be dealt -with 
according to the merits.

Shah , agree.
Rule made adsolute.

B. R.
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CRIMINAL REVISION.

Before Sir Norman Madeod, Kt., Chief Justice  ̂ and Mr. Justice Shah.

EMPEROR MOTILAL HIRALAL"*.

Criminal Procedure Code {Act V o f 1S98), sections 164 mid 387— Aocused-^ Jme 22.
Tender ofpavdoyi— Tmder can only be made in course o f  an imiidry imder the ---------- -
Criminal Procedure Code— Pardon'.tendered riot in the course o f  such inquiry
—'Evidence given under such a tender o f 2m'don cannot form  the basis o f  an
alternative charge o f giving false evidence— Indian Penal Code (Act X L Y
vf 1860)^ 8ectio7i 193. b
Under the provisions of section 337 of the Criminal Procedure Code, 189S, • 

a tender of pardon can be made only during an inquiry into nn offence under 
the Code.

Where a pardou has been tendered not during an inquiry under the Criminal 
Procedure Code, and the approver makes a statement under the pardon, such 
Htiitenient caruiot form the basiw of an ahernative charge o f an offence punish- 
al'le under sectiou 193 o f the Indian Penal Code,_] 8fi0.

T h i s  was an application under the criminal revision-' 
al jurisdiction from conviction and sentence passed by 
M. M. Mehta, Resident Magistrate, First €lass, Hadiad,:; 
confirmed, on appeal, by B, 0. Mehta, Additional 
Sessions Judge of Ahmedabad.

■p '■

® Criminal Application for Eevision No. 103 o f  1921.


