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The record was “ By consent decree for plaintiff for
Rs.19 and costs.” The record ought really to have
been “By consent the decision in the other suit is to
be taken as governing the decigion in this snit.” But
as the record stood it seemed asg if the defendant had
consented to the decree being passed against him., The
Full Court, presumably for the same reasons as in the
other case, reversed the decigion of the trial Court.
For the reagons which I have already given in Civil
Extraordinary Application No. 383 of 1920, we restore
the order of the trial Court. Rule will be made abso-
lute in both cases with costs throughout.

SHAR, J.:—I agree.
Rule made absolule.

J. G R

APPELLATE CIVIL.

Before Sir Norman Mucleod, Kt., Chigf Justice, and Mr. Justice Shakh.

HIRALAL RAVCHAND SHAH (0RIGINAL PLAINTIFF ), APPELLANT 2.
PARBHULAL SAKHIDAS SHAH AND ANOTHER (ORIGINAL DEFENDANTS),
RespoNDENTS™.

Dellchan Agriculiurisis’ Rellef Aot (XVII of 1879), section 21—Agricul-
tus ist—Deﬁrzitio7a—I§zcoz7za derived from fruils of mango trees—Agricultural
income.

The tvrm * Agriculturist,” as defined in section 2 of the Dokkhau Agricul-
turists’ Relief Act, 1879, includes a person who derives the greater part of his
income from the fruits of mango trees, even though he bestows no care or
lahour on them.

® Second Appeal No, 358 of 1919.

+ The material portion of the section rung thug :-— ‘
“*Agriculturist” shall be taken to mean a person who by himself or by his

. servantg or by his tenants carns his livelihood wholly or principally by agricul-

ture camed on w1th1n the limits of a distriet or part of & district to which this
Act may for the time being extend, or who' ordmarxly engages personally in
agricultural labour within those limnits.
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Per Macreop, C. J. :—*The test seems to betwhether the income is derived 19Z1
from the preduce of the land and not what is the actual quantum of labowr ————r
which has to be bestowed in getting in the crop.” . HiRazAL

’ ‘ RaveHas

SECOND Appeal from the decision of B. C. Kennedy, e

District Judge of Abmedabad, confirming the decree le&nrﬁgﬁr

passed by J. N. Bhatt, Subordinate Judge at Umreth.
Suit for declaration.

The plaintiff, who was a Bania by caste, executed
four deeds of mortgage in f(wom of defendant :No. 1.
He sued for a declaration that the deeds were hollow ;
but in case they were found to be genuine, he prayed
for, accounts under the provisions of the Dekkhan
Agriculturists’ Relief Act, 1879,

It wag allegedh by the plaintiff that he was an
agriculturist. He was by profession a petition writer
and made an income of Rs. 5 for month. He also
owned full-grown mango-trees, the fruits of which
yielded a yearly income of Rx. 75 on an average.

The trial Cowrt held that the plaintiff was not an
agriculturist, on the following grounds :—

“The lands on the borders of which these trees stand are mortgaged with
possession to defendant No. 1, and the plaintitt has to-do no labour either by
himself or througl others {o make the trees yiold fruits and income. If the
plaintiff had to water the trees or do any other manual work, perhaps there
would have been ‘some ground to hold him an agricaltnrist for that reason,
Huere, however, the trees have sofficiently grown and require no nnrture,
They spontanconsly withont any care or attention devoted to them yield the
fruits. In the case of such treos, the person enjoying the fruits or their
income caunat, in my opinion, be called an agriculturist.”

This finding was, on appeal upheld by the District
Judge, for the following reasons :—

1 do not think this income from trees is agricultural income. The treeg
grow on the lands of athers and he has mevely a right to the produce,
According to the custom in this country the trees being full grown receiveé no
attentjon whatever from the plaintiff, he does not water or menure or- lop or
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otherwise deal with them. He merely takes the fruit when ripe. This I think
cannot be called agriculture which connotes a certain amount of cuitivation,
Plaintiff does not seem to me any more of an agriculturist than he would be if
he held debentures in a fruit growing company.”

The trial Court dismissed the suit on merits. But
on appeal, the plaintiff was given the usual redemption
decree.

The plaintiff appealed to the High Court.
XK. N. Koyajee, for the appellant.
H. V. Divatia, for respondent No. 1.

MacrLeoD, C. J. :—The plaintiff sued for possession of
a certain mortgaged property, and for a declaration that
the mortgages were nominal and_passed without
consideration; if they were passed for consideration,
then for an account of what might be found due to the
first defendant. The first issue was whether the
plaintiff was an agricuiturist. Undoubtedly the major
part of his income was derived from the produce of
mango trees. But it has been held in both Courts that
he isnot an agriculturist within the meaning of that
word in the Dekkhan Agriculturists’ Relief Act becanse
the trees were full-grown and received no attention

from the plaintiff. He merely took the fruit when it
‘wag ripe. Undoubtedly, if a person derives the greator

portlon -of his income from land by sale of the crops of
any sort, and standing crops include fruit, he must bhe
considered an agriculturist. If he owns certain fruit
trees and lets out the right to take the fruits to tenants,
he would be an agriculturist if the greater part of his
income consisted of the rents so received, and the
Court would not have to inquire how much Iabour or
care was bestowed on the cultivation of the trees. If
he does not let out the right to take the fruit to
tenants, but picks the fruit himself, it is difficult to see
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how he can.in any sense be less of an agriculturist
than if he let out the right. The test seams to be
whether the income is derived from the produce of the
land, and not what is the actual quantum of labour
which has to be bestowed in getting in the crop. If
that were not so, it would be extremely difficult to know
where to draw the line. For instance, if a man planted
mango trees they would require a considerable amount
of care, attention and labour until they arrived at a
certain stage of growth, and the owner, as long as he
was bestowing care, attention and labour on them,
would be an agriculturist. But according to the
defendant’s argument when the trees became fruit-
beéaring and no longer required care and attention but
only the labour 9f picking the fruit the owner, though
deriving his income from the fruit, would no longer be
an agriculturist. That seems to be the view of the
Judge when he says: “According to the custom in
this country the trees being full grown receive no
attention whatsoever from the plaintiff. He does not
water or manure or lop or otherwise deal with them.”
I cannot agree with that view. Once it is proved that
the plaintiff derives the greater part of his income from
these mango trees, he must be considered an agricul-
turist, and will be entitled to the benefit of the Act.
The appeal must, therefore, be allowed and the case
sent back to the trial Court to take an account of what
is due under the suit mortgages under the Dekkhan'

Agriculturists’ Relief Act. Costs will be costs in the

suit. :

SEAH, J.:—I agree.
Appeal allowed.
R. R.
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