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nfi f arkdii;thyn io proctwd tolik th; riwien  ̂ dpplmUkrn,

Wlu«i ail appeal to tlui High Court Htands diHiuiftstiil iiiuler. Order X LI,

Buie 11 of th(! C'ivit Fr()t.H:;diire CotUt, no for a rcvimv c:uu
be entwlainiul or proumlotl with in the Inu'or Uuurt. ,

A.fj?kai. agiiiiiat tlio order passed l)y N. B. DeBluuiikli^
Assistant Jadge of Belg’aiim.

Application for review.
Tlie facts appear siifficieEtly set out in tlie judg

ment of tl;i6 learned Chief Justice.
Cr. S. Mao, for tJie appellant.
Sir 1\ J, Strangrnan wifcli G\ Desal^ lor tlie rtm-; 

pon,dents.
, M a c l e o d ,  G. J.,s—This is an appeal from fclie decisioa ̂ of ■ 

tlie Assistant J't^dge of Belgaiun,. who allowed an tvppli-̂  
cafcioii fo r :a review of the jndginenfc of the District:
Judge .in A ppeal Ho*,l. of 1915 and directed that il,. 
shonld be reheard on its merits*
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1921. The plaintiffs filed the suit in 1913 for possession of
tlie suit property and mesne profits. The trial Court 
dismissed the suit on the 26th November of 1914. The 

E a m - decree was confirmed by the District Judge on the 9th
..•HANDRA. Qf 1915  ̂ Thereafter the plaintiffs api)lied for

^ review and notice was issued on the 27th September 
of 1915. On the 15th November 1915 the plaintijEs 
filed a Second Appeal in the High Court which was 
dismissed under Order XLI, Rule 11, on the 11th 
February of 1916. An application for a review of the 
■order of dismissal was entertained on the 16th June of 
1916 and a rule was granted, apparently on the ground 
that the plaintiffs’ application for a review of the judg- 

' ment appealed against was pending. The applicatioE 
in the High Court was unfortunately allowed to remain

f*'
n n d is jD O s e d  of, while the application in the District 
’Court was proceeded with. A point was taken that as 
the Second Appeal had been dismissed the District 
Court could no longer entertain an application for a 
review of its own jutlgment. On the authority of 
Bapu V . the District Judge held that the sum
mary dismissal of an appeal left the decree of the 
lower Court untouched and therefore he had still Juris
diction to review that decree. He then directed that 
the question whether the plaintiffs had strictly proved 
the allegations ui3on which the prayer for review 
was baĵ ed should be tried. On the IStli November of 
1919 the Assistant Judge decided that the evidence 
which the plaintifl:s sought to adduce was not only new, 
but also important as having a very close and material 
Bearing on the issues raised in the appeal, and that the 
appeal should be reheard on its merjts. The apjiel- 
lant appeals against both decisions of the lower Court. 
On the first question it appears to be most unfortmat© 
.that the rule for review issued by the High Court was
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not first disposed of. If the review liad been allowed 1&21. 
and the order made under Order XLI, Rule 11, set aside 
tlie first question dealt witli by the District Judge 
would not have arisen, for it is clear that an application 
for a review of a lower Court’s judgment if made before 
an appeal from the same decision is disposed of can be 
proceeded with. It is equally clear that if the aiDplica- 
tion for review in the District Court had been made 
after the dismissal of the Second Appeal, it would not 
have been entertained. If the argument of the District 
Judge were sound an application for review of the 
lower Court’s judgment could always be entertained 
whether made before or after an order under Order XLI,
*Rule 11, because the substantive decree is the decree 
of the lower^ Court even after the dismissal of the 
appeal. The fact that in Bapu v. the High,
Court decided that an api)lication to amend a decree, 
an appeal from which had been summarily dismissed, 
should be m.ade to the lower Court, does not appear to 
decide the point before us. The Judges may very well 
have thought that an application to amend a decree 
under section 206 of the Code of 1882 in the limited 
circumstances mentioned therein should be made to 
the Court which passed the decree, and not to the Court 
which summarily dismissed an a|>peal tlierefroin, and 
the rafdo decidendi may have been that the decree of 
the lower Court continued to be the substantive decree, 
but that decision is not binding on us when having to 
determine an entirely different question, and it has been 
dissented from by the High Courts of Calcutta, Madras 
and Allahabad. There would be an (ind to all certainty 
in litigation if ft case could be reopened in the lower 
Court after an aj^peal to the High Court had been dis
posed of. This was the view taken by the Galcutta:
High Court in Pyari Mohan Kundu v. Kalu Khan0i:
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1921. In my opinion, therefore, as long as the appeal to
the High Court stood dismissed, whether under 
Order XLI, Rule 11, or after hearing, no application 

Kam- Iqj. review could be entertained or proceeded with in 
the lower Court. It is necessary therefore to deal with 
the rule granted by Batchelor J. on the 16th June of 
1916. Neither in the application for review nor in 
the applicant’s affidavit are any gTounds stated on 
which the application could have been granted, but 
we may assume that it was mentioned to the learned 
Judge that an application for review was pending in 
the District Court. The plaintiffs of course should 
have asked the Court, when the Second Appeal came on 
for admission, either for leave to withdraw it or for 
jDostponement until the result of the review proceedings 
had become known : In the matter of tKe petition of 
N cmcl Kishore^^'^ and H aru K'lUft v. Mamad^^K The 
fact that they continued to press for the admission of 
the appeal, and incurred the risk of the appeal being 
dismissed, when they knew that they were asking the 
lower Court for a rehearing on fresh evidence, shows 
that their legal advisers had no clear conception of tlie 
trouble which would arise from concur rent proceed
ings in two Courts. For, if my view is correct and the 
District Judge was incompetent to review his own 
decree as long as the Second Appeal stood di.smissed 
then allhis proceedings in review had been without 
jurisdiction, and if we set aside the order mider 
Order XLI, Eule 11, the application for review would 
have to be considered afresh in the lower Court. But 
in my opinion there is no vsufficient reason within iha 
meaning of Order XLV II, Rule 1 (1), why we should 
grant a review of the order under Order XLI, Rule 11. 
If a party elects to proceed with an appeal and gets a 
decisipn against him, it is no groand for a review tliat

4 INDIAN LAW EEPORTS. [VOL. XLYI.
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if lie bad known the decision would g'o against Miii lie "  ^̂ 21-
would have taken a dil'l'erent course, No new facts 
had become known-shiee the decision sought to he 
reA îewed, and that is Teally what the Legislature h,as 
ordained should be shown before a review can be 
granted. If the words for “ any other sufficient reason ” 
were read in their widest sense a review could always 
be granted on the same state of circumstances as existed 
at the time of tlie hearing, and there would l)e an end 
to all iinality of judicial proceedings.

I would tlierefore discharge the rule of tlie Kitli Jiine 
5f 1916.
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However, as all tlie judgments of tlie lower Ooart are 
before ns I sĥ vn Id like to say tliat it does not appear that 
any case was made out for the i-eview of tlie original 
|iidgmenfc oi; th.e District Judge., The real question at 
issue was wlietlier tlie (.lefendants coul.d take advantage 
of Section 8 ‘> of tlie Bouil)a,y Land l:̂ evenu,e Code. 
It was proveil. tliat tliey and tlieir ancestors liad been, 
on tlie land since 17D9 and tliere was no evidence with, 
regard to tlie origin of their possession, wliicli clearly 
went far enougli back into an.tiquity to give rise to tlie 
presumption that tlieir possession was co-extensive 
with tlie plaintiils’ title. Whether tlie phiiatiifs were 
owiuu'S of tlie soil oi' onl}̂  gs.’antees of tlie land reve- 
nn.e, a poin.t to wliich tlie learned Assistant Jadgc3 seems 
to liave attaclicd sucli great importan.ce, is al)solutely 
inirnaterial in determining the nature ol defendant’s 
possession, and. considering that it appears from the 
Judgment of the Court in first appeal that all parties 
took it as admftted that the defendant’s family had been 
in possession since 1799 at least, there is nothing in 
the documents which the plaintifl’a now seek to rely 
upon wliicli could destroy tlie effect of that admission 
or prove the origin of the tenancy.



CHANDRA.

1921. Therefore, however much I might be inclined t o

' overlook any matters of defective proceduFe in order 
SHivArrA issues between the parties might be finally

E a m - determined on the materials now alleged to be avail
able, it seems obvious that the evidence which the 
plaintiifs seek to produce would not result in a reversal 
o f the decree dismissing the plaintiffs’ suit.

The appeal, therefore, must be allowed and the rule
for review of the decision of this Court dismissing the 
appeal under Order XLI, .Rule 11, discharged. The 
plaintiffs must pay the defendant’s costs of all proceed
ings in all the Courts.

A question might have arisen if the order for rehear- 
ing of the appeal in the District Court had been 
allowed to stand, whether the appellate ^ourt should 
have admitted the additional evidence or sent the case 
back to the trial Court. The proper procedure is by 
no means clear. The evidence would not have been 
additional evidence which an appellate Court can take 
itself under Order XLI, Rule 27, nor would Rule 23 or 
Rule 25 apply, and it seems to me that the logical 
result of the appellate Court granting the review 
would be that the suit would have to go back to the 
trial Court for a fresh decision of the issues after 
recording the fresh evidence.

Shah; J. :—In this case the District Court decided 
the appeal on the 9th August 1915 against the plaintiffs. 
The plaintiffs then filed an application for review in 
the District Court on the ground of discovery of new 
and important evidence on the 20th September and a 
rule was granted on the 27th September, On the 15th 
Hovember the plaintiffs filed a Second Ai3peal in this 
Court. This appear was summarily dismissed under 
Order XLI, Rule 11, on the 11th February 1916. An 
application for a review of this order dismissing the

6 INDIAK LAW  REPORTS. [VOL. XLVL
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Second Appeal was made and a rule was granted. Tliat 
rule is still pending.

After obtaining tliis rule the plaintiffs proceeded 
witli the review petition in tlie District Court. That 
Court held on the 22nd July 1918 that it had Jimsdic~ 
tion to deal with the petition in spite of the dismissal 
of the Second Appeal, The application was then trans
ferred to the Assistant Judge, 'who heard it on the 
merits, made the rule absolute and directed a rehear-- 
ing of the appeal on the 13th November 1919.

The defendants have appealed from this order. W e  
li^ve now heard the appeal from order and the rule 
on the application for review in the Second Appeal.

In my opinion the result of the appeal must ulti“- 
mately depend upon the view which we take of the 
plaintiifs’ application for the review of the dismissal 
of their Second Appeal. I shall, therefore, first deal 
with the review petition.

The petition does not clearly state the grounds for 
review, and tliere is no affidavit as to the circumstances 
under which the appeal came to be disiiiissed. It is 
obvious, liowever, that tlie applicants seek to get rid of 
the.dismissal of the appeal, which might stand in their 
way as regards the review proceedings in the District 
Court. There is no substantial difference between an. 
appeal dismissed under Rule 11 of - Order XLI -and an 
appeal withdrawn in the result, excei t̂ as regards its 
effect on the riglit of tlie appellants to apply for a 
review of the lower appellate Court’s decree. By 
asking this Court to review its order of dismissal, the 
ai>pellants do i\ofc ask us to adjudicate the merits of. 
th.e appeal in any different sense but seek merely to- 
get rid of a legal bar to their review application, 
which when it was made to the District Court was in 
order. For the purpose of the review here, it must

»Sh i v ,a j ':pa

V.
R am-

(,'IIANURÂ

1921/
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be assumed, and in tlie present case tlie assmiiption 
would not be without justification in view of tlie con
clusion reached by the lower appellate Court on the 
merits of the review j>etition, that the applicants may 
Iiave reasonable grounds to apply for a review of the 
decree of the . District Go art. Under sucli circum
stances this Court has nsnally not retrained f com 
helping the applicant, as the Judgment in Nara- 
yan bin Sidofi v. Davudbhai valad FaJ^eWiaiP 
would show. The discretion must be exercised witli 
reference to the circumstances of each case as to 
whether it is requisite in the interests of justice to 
grant a review. Speaking for myself I should be disposed 
to allow the review asked for. But iny Lord the Chief 
Justice is not prepared to grant the review : and in 
view of the irregular procedure adopted by the appli- 
■cants, and tlie lapse of time, I am. not prepared to 
dissent from that conclusion. The result, therefore, is 
that the application for review must be rejected.

The appeal from order must necessarily be consi
dered on the footing that the dismissal oi tlie Second 
Appeal stands. It is clear that tlie appeal niust 1)6 
considered subject to tlie limitations contained in 
Rule 7 of Order XLVII. It is also clear tiiat tlie order 
made by the lower appellate Court is not open to any 
of the objections mentioned in Rule 7 (I). Tlie ajipli- 
cation was, made in time, it is found to satisl'y the 
requirements of Rule 4 and the order is made in accord
ance with the provisions, of Rule 2. I do not think 
that it is open to us to go into the merits of tlie order 
beyond the scope of the objections stated in Rule 7.

It is urged, however, that the applicaffion for review 
becaBae wholly incompetent when the High Court 
dismissed the Second Appeal, and that the subseqiient 
proceedings are without jurisdiction.

«  (1872) 9 Bom. H. C. 238.
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1921,

1!am-
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It is clear on the adniitted. fiicts that tlie review x ^ e t i - __
tion was in order when it was presented to tiie District s,:j,vappa 

oiirfc. Under section 114 of the Code oi; Civil Proce
dure, the plaintiffs were entitled to apply for a review 
of the decree of the District Court as at the date 'of the 
application no appeal was preferred to thi,s Court.
It is also clear that the mere fact of; tlieir having 
preferred tlie Second Appeal d.i.d not create any ],)a:i.‘ in 
the way of th_eir proceeding with, tiie application, it 
lias been, lield that th.e ];)en.de,iicy oi; th.e appeal Biibse- 
{;|ue;ntly ;filed would not d6])rive the lower Court of 
it» Jurisdiction to ];iear the applicatio:n,; see Narayan 
I\irtishottam  v. Clienna licddi v. Ped-
(laobi Reddi.^ and. P ya ri M ohan K u n d u  v. K a lu  

It iti also indisputable tliat if an application 
for review wei-e made to tire District Courlj after the 
appeal from, tlie decree Hoiiglit to l>e rev:iewed is prefer
red to the Higii Cooj,'t and dis,aiissod ];iy tliat Court, tiie 
Dj'.strict Court w:[ll have no Jnri.sdict:io:i:i to enteriiain tl.ie 
a,pplicatio:n ; see N arayan bin Sldoji v. Davudhhal 
valcul Fatebliai^  ̂ and. Eaniappa  v. BJiarma^K Th,e 
c|ues'tion tl;!at ari.s(3s In this a,|>peal is wli.eth.er an 
applicat:io.n pi*(r|)erly tiled l)eco:ines incompetent in 
yirtue of tiie siibscMiuent dismissal of tli.e ax)peai under 
]:iule 11 of Ord,ei,‘ X1'.jI by the Iligli CouiM.. l''Ii,ci,’e is no 
decision on tlu's {>0Lnt. The opi.nion exj)ressed in P ya rl  
Mo'han K u n d u  y . K ahi KJian'^ on tliis point was n.ot 
necessary fo r  tlie decision of tlie ca.se. Tliat opinion, 
liowever, i.s e;ntitled to we:iglit. It see:ms to rne ratlier 
an.o:tna'lous tliat tlie Coui’t w]:i.:!.cli lias jurisdiction to 
de;;il witli a review application properly :tnade to it, 
should cease to liave jurisdiction to proceed with it 
because of an order i;n the ajipeal from that decree of

w  (1014)38 .Com. 416. (1917) 44Cal. JOll.
(1909) 32 M:ul. 416. W (m 2 )  9 Bom. H. 0. 238.

W (1906) 30 Bom.G25,



 ̂ the Court, wliicli leaves tlie decree ujitouclied, and
T -wliich lias not the effect of confirming or varying that

foHIVAPPA .

•v- decree. The observacions in B a p u  v. V a p r ^ >  as to
CHASDEA. the effect of summary dismissal of an appeal on the

decree appealed from ought to have the same force in 
a case like the present. It is true that the application 
in B a p u  v. Vajir^^^ was one for an amendment of the 
decree and not for a review thereof. A review applica
tion is subject to certain statutory limitations which 
do not apply to an application for an amendment of 
the decree. It is clear that after the appeal is sum
marily dismissed, it is difficult to predicate, as requiced 
by the provisions of the Code, that no appeal has been 
preferred from the decree sought to be reviewed. It is 
difficult to extend the concession in favQiir of the party 
seeking a review beyond the stage to which the deci
sions of the type of Narayan Purushottam v. Laxfni- 

have carried it. Though it may be somewhat 
anomalous it seems to me that in virtue of the dismissal 
of the appeal under Rule 11 by this Court, the District 
Court ceased to have jurisdiction to proceed with the 
review petition, which was quite in order, when it 
was made.

Though it has not been suggested in argument, I 
have Considered whether the pendency of the rule 
issued on the application to this Court for a review of 
the dismissal of the appeal, could justify our holding 
that the appeal was pending during all that time. If 
thê  a,ppeal can be legitimately treated as pending 
while the rule was pexiding in this Court, the position 
would be covered by the decisions to which I have 
referred. But I do not think that -vsTith straining 
language beyond all reasonable limit, the appeal which 
was dismissed can be held to be pending simply 
because the rule on the review petition was pending, 

a) (1896) 21 Bom.

10 IHDIAN LAW  REPOETS. [VOL. X L YI.
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In form and in substance tlie appeal was disposed of, 
wlien it was dismissed. 

Withoiit expressing any opinion on tlie merits of tlie 
application for review in the District Gourt  ̂ tlie appeal 
from order must be allowed. Accordingly I concur in 
the order proposed by the Chief Justice. 

Appeal allowed,
3 . G. B .

4921.

Shivappa
'V.

Eam- ■ 
CHANDRA.

APPELLATE OIYIL.

Before Sir Norman MacUod, Kt., Chief Justice, and Mr, Justice Shah.

B. B. & C. I. RAILW AY COMPANY (obiginal Defendant), A pp li
cant V. DAYjfRAM  BECHABDAS, Manager o f  the firm: o f 
BEGHAEDAS NAEOTTAMDAS (orig ina l PLAiNTiirp), OproKEiiT*.

Sailioay— G o o d s  G o n s ig m d  f o r  caTriage— llhh 7iote, form, H . ~ L o s a  o f  

goods— Wilful negUct— Mohhery from rwhning trmn-^Burden o f proof.

Where a cousigument o f goods banded over to a Railway Company for 
carriage under risk note, form H, had been short-dGliv'ered in respect o f isix 
complete packages, and the Company, when sued, adduced practically all the 
available evidence :

Held, that, though the effect of the evidence was not delxnitely to eKtablisii 
the suggested fact o f robbery i:rom a running train, lyet the theory o f wilful 
neglect on the part o f the Railway servants, which might have been establish
ed by cross-examination, had been sufficiently excluded,

MA:cLii:oD, G. J . “ Strictly speaking, ho [sc, the plaintiff] w ^ ld  h v« 
to sh'’"' ’" ’•as wilful '■ the OompaT. ; have the
liability thrown on them to prove that the loss s due to a theft in the 
'■running train.” ,

ApPtiCATIO Extraordinary Jurisdiction pray
ing f( reversal of a decree passed by P. M. Bhat, First 
Glass Siiborclinate Judge at Broach, in Small Cans 
Suit No. 200 of 1920.

Suit to recover money.
*'CivU Application under xtraordinary Jurisdiction No. 279 Ms.

■ 1921. 

March 2,


