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A b strac t

In India, access to justice is almost considered synonymous with justice 
itself. Judicial review is considered a feature of the basic structure of the 
Constitution such that the right cannot be abrogated by statute. Thus, 
paradoxically, even as specialised courts and tribunals mushroom to increase 
access and make judicial resolution more expedient, the avenues of appeals 
from these fora also increase to defeat the purpose. In such an environment, 
the idea that an arb itra l tribunal w ill be the first and last w ord on a 
commercial dispute is counter intuitive and stands out in contrast. Over 
time, several successful attempts have been made by parties to convince 
the Indian judiciary and other stakeholders that an award based on incorrect 
reasoning on merits must be reviewed under the ground of public policy, 
be it through the creation  o f a new ground a ltogether such as patent 
illegality or by the characterisation of the acknowledgment of these mistakes 
as violations of the fundamental policy of India. At last, the judicial inroads 
that have gradually  underm ined the p rincip le o f party  autonom y have 
finally  been sought to be rem edied by the A rb itration  and Conciliation 
Amendment Act, 2015. In an unprecedented fashion, the legislation now 
contains specific prescriptions as to what a court can or cannot review. 
However, there is still reason to be sceptical. To understand it, the paper 
traces the h istory o f the contraction and expansion of the term  public 
policy to dem onstrate that the problem  runs deeper than that o f mere 
interpretation and is one of underlying attitudes in respect of arbitration as 
an alternative and thus highlights the uphill task left for the judiciary even 
after legislative intervention.

I Introduction

A  H O ST o f  advantages g reet parties who opt for arb itration  over litigation  
in com m ercial d isputes - the autonom y to determ ine the scope and nature o f  
the d ispute to be re ferred , the arb iters, and the consequen t speedy reso lution  
o f  their dispute are the forem ost in this long  lis t . H owever, such an agreem ent 
be tw een  p a rt ie s  a lso  in c lu d es  an im p lic it  ag reem en t to fo rego  the r ig h t to 
sub ject the aw ard to a trad itional appeal before court o f  any jurisd iction  so as 
to p reserve the exped iency o f  the p rocess. E ven so, m in im al jud ic ia l oversight 
has been  co n sid ered  p e rm iss ib le  to ensure th a t d ec is io n s ren d ered  th rough  
th is p rivate m ode o f  ad jud ication  do no t create ob ligation s th at are d ivorced
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and perverse to the legal order they are considered a p art of. This is necessary 
becau se  a rb itra l tr ib u n a ls  b e in g  a c rea tu re  o f  co n sen t have lim ite d  p o w ers 
and  no p o w er at a ll to com pel a p a r ty  to im p lem en t the aw ard  b y  w ay  o f  
san ctio n s . T hus, p a rtie s  m ust app roach  a co u rt to en fo rce  the aw ard  and a 
court b y  exerc ising  its exclusive p row ess g ran ts  recogn ition  to an aw ard  as a 
p a r t  o f  its  le g a l o rd er. T h u s, a rb itra l aw ard s m u st m easu re  up ag a in s t a ll 
aspects th at com prise the essen tia l legal o rder o f  a ju risd iction  and in no w ay  
h a rm s  la r g e r  p u b lic  in te r e s t . I n te rn a t io n a lly , th is  b e n c h m a rk  is  b e s t 
en cap su la ted  b y  the te rm  p u b lic  p o lic y  .1

T h e te rm  th o u gh  in tu it iv e  and  fa m ilia r  is  a lso  in c re d ib ly  d yn am ic  and  
subjective in its in terp re tatio n ; it  h inges on the fie ld  o f  law  it is sought to be 
app lied  in , adm in istrative law , con tractual law  and so or the ju risd ictio n  th ey  
are a p p lie d  in : c iv il o r c r im in a l. W h a t w as ag re e d , h o w ever, w as th a t  its  
app lication  in the context o f  arb itration  w as no t m ean t to be confused  w ith  a 
review  o f  m erits o f  the aw ard ; an arb itrato r or arb itra l tribunal w as m ean t to 
be th e  f in a l w o rd  on la w  an d  f a c t s .2 T h is  is  p r e c is e ly  w h y  a se c tio n  34 
ap p licatio n  fo r se ttin g  aside an aw ard  is co n sid ered  a challenge to an aw ard  
and no t an appeal. D uring  the drafting  o f  the U nited N ations C om m ission on 
In ternational Trade L aw s M odel Law  on In ternational C om m ercial A rb itration  
(h e re in a f te r  U N C IT R A L M odel L aw ), th a t serves as a u n ifo rm  tem p late  for 
n ationa l arb itration  law s, the delegate o f  Ind ia  w as p a rt o f  a s izab le m in o rity  
w ho  c a u t io n e d  th a t th e  te rm  w as too  v a g u e .3 H o w ever, the in te rn a t io n a l 
co m m u n ity  in  th e ir  w isd o m  c o n s id e re d  re ta in in g  th e  te rm  fo r th is  v e ry  
flex ib ility , enab ling  each nationa l ju risd ic tio n  to expound the term  in ligh t o f  
their unique legal order. Indeed, in  the case o f  India, over tim e, lo sing  parties 
o f  an arb itra tion  reg re ttin g  and w illin g  to renege from  the in it ia l agreem en t 
to forego an appeal on m erits have convinced  the court that overlook ing  the 
in co rrec t app lication  o f  law  to the facts o r a m isread in g  o f  facts b y  arb itra l
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For instance, see art. 34 of the United Nations Commission on International Trade 
Laws Model Law on International Commercial Arbitration and art. V(2)(b) o f the 
Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1958. 
UNCITRAL, Report o f the Working Group on International Contract Practices on 
the Work of its Third Session (New York, Feb. 16- 1982) A/CN.9/216 available a t : 
http://www.uncitral.org/pdf/english/travaux/arbitration/m l-arb/329m eeting-e.pdf.
(last visited on Ju ly  30, 2016).
See A naly tica l C om pilation  o f Comments by G overnm ents and In ternatio nal 
O rganizations on the D raft Text o f a M odel Law on In ternational Com m ercial 
Arbitration A/CN.91263, available a t :https://documents-dds-ny.un.org/doc/UNDOC/ 
GEN/V85/241/24/PDF/V8524124.pdf?OpenElement, para 14. (last visited on July 
30, 2016).
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tribunals would am ount to their acceptance, which m ust be considered contrary 
to the fundam entals o f  any legal order, thus, also con trary to public po licy. In 
Ind ia, p receden t has developed in  p rec ise ly  th is m anner to on ly  give credence 
to the p red ic tio n s o f  the Ind ian  de legates vo iced  during  the d raftin g  o f  the 
U N C IT R A L  M odel L aw . The decisions o f  the ju d ic ia ry  have had  an adverse 
im p ac t on In d ia  s e lig ib il ity  to serve as a sea t fo r in te rn a tio n a l co m m erc ia l 
a rb itra tio n s and  have thus n eed ed  a course co rrec tion  by bo th  the ju d ic ia ry  
and  the leg is la tu re . T h is  course co rrec tio n  has m o st recen tly  cu lm in a ted  in 
the A rb itr a t io n  and  C o n c ilia t io n  A m en d m en t A ct, 2 0 1 5  (h e re in a f te r  A c t) . 
T hrough the am endm ent, the A ct now  contains deta iled  p rescrip tions o f  w hat 
th e  ju d ic ia r y  can  o r c an n o t re v ie w  w h ile  e n c o u n te r in g  a ch a llen g e  to an 
award, yet it leaves it to the jud ic iary to in terpret these standards. The problem  
has never been that o f interpretation but o f the attitude o f the jud iciary towards 
a rb it r a t io n  an d  th e  fa te  o f  th e  le g is la t io n  b e in g  d e te rm in e d  b y  ju d ic ia l  
in terp re tatio n . T hus, ap art from  an in terp re tatio n  o f  these am endm ents, it  is 
n ecessary  to understand the w ay in which the p rob lem  sought to be rem edied, 
developed  and sustained  over tim e in  the first p lace . The aim  o f  the p ap er is 
to id e n t ify  the s tream  o f  p re ced en t th a t b es t rep re sen ts  th is  m isc h ie f  and 
id e n t ify  the ta sk  s t il l le f t  fo r the ju d ic ia ry  to em b ark  on even  a fte r  th ese  
legislative am endm ents. This in qu iry  takes root in the decision o f  the Suprem e 
C o u rt in  R en u sa g a r  in  19 94  and  c o n c lu d e s  w ith  th e  d e c is io n  in  A ss o c ia t e  
Builders. A t the sam e tim e, it  is also n ecessary  to understand  the in ternational 
s tan dard  o f  the c o u r ts  ju r isd ic tio n  in  rev iew in g  an aw ard  th at serves as the 
m o st im p o rtan t ben chm ark .

II The international benchmark

N ot on ly  does the unbrid led  w iden ing  o f  the scope for courts to in tervene 
and rev iew  an aw ard m ake Ind ia unattractive as an arb itra l seat, it  also resu lts 
in  In d ia  v io la t in g  in te rn a t io n a l o b lig a t io n s  u n d e r the C o n v en tio n  on the 
R eco gn ition  and E n fo rcem en t o f  Foreign  A rb itra l A w ards, 1958 (N ew  York 
Convention) which India signed on June 10, 1958. The N ew  York C onventions 
p r im a ry  o b jec tiv e  w as to p ro p ag a te  a p ro -e n fo rc e m e n t b ia s  in  re sp e c t  o f  
fo reign  arb itra l aw ards4 across ju risd iction s and this was ensured  in  a num ber 
o f  ways. F ir s t  o f  all, the requ irem ent o f  double exequatu r has been rem oved,
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As per art. 1 of the New York Convention, the convention applies to awards arbitral 
awards made in the territory of a state other than the state where the recognition 
and enforcement o f such awards are sought, and arising out of differences between 
persons, whether physical or legal, and to arbitral awards not considered as domestic 
awards in the state where their recognition and enforcement are sought.

4



in  that the aw ard does no t have to first be m ade a rule o f  the court, in  other 
w o rds be v a lid a te d  in  the co u n try  in  w h ich  it  w as m ade b e fo re  i t  can be 
enforced in another coun try .5 Secondly, the scope o f  ob jections to enforcem ent 
w as to be exhaustive and narrow . In particu lar, the term  pub lic  p o lic y  w as to 
be in te rp re ted  in  its n a rro w est sense m ore s im ila r  to the F rench  n o tio n  o f  
ordre p u b l i c  th at perta in s on ly to fundam ental no tions o f  m o ra lity  and ju stice .6 
T he te rm  p u b lic  p o lic y  w as chosen  o ver the te rm  o rd r e  p u b l i c  s in ce  it  w as 
felt that the latter term  was unknown to m ost jurisd ictions.7 T hat public po licy  
w as m ean t to be used  in  the n arro w est sense is also ev iden t from  a read ing  
o f  th e  p ro v is io n  in  p a r i  m a te r ia  in  th e  G en ev a  C o n v en tio n  as p e r  w h ich  
aw ards cou ld  be set aside for b e in g  co n trary  to the p ub lic  p o lic y  o r to the 
p rinc ip les o f  the law  o f  the country. 8 The reference to the p rincip les o f  law  
o f  the co u n try  w as in ten tio n a lly  d ropped ,9 thus co n firm in g  th at a rev iew  o f  
m erits  w as n o t p e rm is s ib le .10 F u rth e r , it  w as sp ec if ie d  th a t w h a t w o u ld  be 
co n s id e red  w as w h e th e r  the en fo rcem en t o f  the aw ard  and  n o t the aw ard  
itse lf  w ould  resu lt in  the vio lation  o f  public p o licy  o f  the enforcing country.11

The U N C ITRA L M odel Law  was drafted in  1985 w ith  a v iew  to provide a 
u n ifo rm  tem p la te  fo r ju r isd ic t io n s  to fo llow . W h ile  d ra f t in g  a rt ic le  34  i.e., 
app lication  for setting  aside an aw ard, on w h ich  section  34 o f  the A rb itration  
and C oncilia tion  A ct, 1996  is m odelled , the com m ittee exp ress ly  re jected  the 
ad d it io n  o f  n ew  g ro u n d s  a p a r t fro m  th o se  en u m era ted  in  the N ew  Y ork  
C o n v en tio n  and  p u b lic  p o lic y  w as in te n d e d  to h ave  the sam e m ean in g  as 
u n d e r  th e  N ew  Y o rk  C o n v e n tio n . H o w ev er , th e  d e le g a te  o f  th e U n ited
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5 M arike R. P. P au lsson, The 1958 N ew  York C onven tion  in A ction  8 (K luwer Law 
International, 2016).

6 Recognition and Enforcement of Foreign Arbitral Awards- Travaux Summary Record 
of the Fifth Meeting, U.N. Doc E/AC.42/SR. 7 (Mar. 29, 1955) at 3 5; Recognition 
and Enforcement o f Foreign Arbitral Awards , Report by the Secretary-General, at 
22, U.N. Doc E/2822, Annex II (Jan. 31, 1956), Paulsson, supra note 5 at 221.

7 Ib id .
8 Art. 1(e) of the Convention on the Execution of Foreign Arbitral Awards, 1927 reads:

[t]hat the recognition or enforcement of the award is not contrary to the public 
policy or to the principles of the law of the country in which it is sought to be relied 
upon.

9 United Nations Conference on International Commercial Arbitration, Summary Record 
of the Seventeenth Meeting, UN DOC E/CONF.26/SR.17 (Sep. 12, 1958) at para 15 
16.

10 P atric ia N acim iento e t  al, R ecogn ition  an d  E n forcem en t o f  F oreign  A rb itra l A w ards : 
A  G loba l C om m entary on the N ew York Convention  634 (Kluwer Law In ternational, 
2010).

11 I b id .



K ingdom  cau tio n ed  th a t the te rm  o rd re p u b l i c  w as b ro ad e r in  its  am b it than  
p ub lic  p o lic y  fo r the fo rm er also  in c lu d ed  p ro ced u ra l in ju stices . T h erefo re , 

in  its fina l rep o rt, the com m ission  c la r if ied  th at, it  w as u n d ersto o d  th a t the 
te rm  p u b lic  p o licy , w h ich  w as u sed  in  the 1958 N ew  Y ork C onven tion  and 
m an y  o th e r  tr e a t ie s , co vered  fu n d am en ta l p r in c ip le s  o f  law  and  ju s t ic e  in  
substantive as w ell as p rocedural respects. Thus, instances such as corrup tion , 
b r ib e ry  o r frau d  and  s im ila r  se r io u s  cases  w o u ld  c o n s t itu te  a g ro u n d  for 
setting  as ide .12 It is on ly in th is sense o f  the inclusion  o f  p rocedural in justices 
th at the te rm  p u b lic  p o lic y  w as u sed  in a b ro ader sense. In fact, it  w as also 
u n d e rs to o d  th a t p u b lic  p o lic y  w as n o t u sed  in  the tr a d it io n a l sense  as in  
com m on law  countries to be equ ivalen t to the po litica l stance or in ternational 
po licies o f  a state but instead com prised the fundam ental notions and principles 
o f  ju s t ic e .13 T he com m ission  w as unan im o us on the p o in t th a t the g rou nd  
was no t in tended  to p e rm it a review  on m erits o f  the aw ard .14 T h is has been 
m aintained by and large .15 M ost jurisd ictions largely  converge on the buzzwords 
and concepts th at a ttrac t the pub lic  p o lic y  charge. T hese are those decisions 
that are considered , unconscionab le or reprehensib le, 16 con trary to essential 
m orality 17 and to the m ost basic and explicit principles o f justice and fairness 18 
and c learly  in ju rious to the pub lic  go o d  o r w h o lly  o ffensive to the o rd inary  
reasonab le and fu lly  in fo rm ed  m em ber o f  the p u b lic  o r w here it  v io la ted . 19 
Even in India, the term  public po licy was intended to consist o f the fundamental
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12 See H. M. Holtzmann and J. E. Neuhaus, A  Guide to the UNCITRAL M odel Law on
In tern a tion a l C om m ercia l A rb itra tion : L egis la tiv e  H isto ry  an d  C om m entary
913(Kluwer Law International, 1989).

13 Id. at 914.
14 Report Of The Working Group On International Contract Practices On The Work Of 

Its Third Session (New York, Feb. 16-26, 1982), (Mar. 23, 1982) A/CN.9/216, at̂ â âb̂ e 
a t : https://www.uncitral.org/pdf/english/yearbooks/yb-1984-en/vol15-p189-212- 
e.pdf at para 107 (last visited on Ju ly  30, 2016).

15 UNCITRAL, 2012 Digest of Case Law on the Model Law on International Commercial 
Arbitration, available at. http://wwwuncitral.org/pdf/english/clout/MAL-digest-2012- 
e.pdf (last visited on Ju ly 30*h, 2016) at 141-2.

16 P rotech  P ro je c ts  C on stru ction  (Pty) L td. v. A l-K ha ra fi & Sons [2005] EWHC 2165 
(Comm) (United Kingdom).

17 U nited M exican S tates v. M arvin Roy Feldman K^arpa, Bring File No. 03-CV-23500 at 
87 (Canada).

18 TCL A ir  C onditioner (Zhongshan) Co Ltd. v. C astel E lectron ics  P ty L td ., (2014) 311 
ALR 387 (Australia).

19 P T  A su ran si Ja sa  Indon esia  (P ersero) v. D exia Bank SA. [2007] 1 SLR(R) 597 
(Singapore).

https://www.uncitral.org/pdf/english/yearbooks/yb-1984-en/vol15-p189-212-
http://wwwuncitral.org/pdf/english/clout/MAL-digest-2012-


p o licy  o f  India, in terests o f  India, and m orality  and justice and so did until an 
expan sive  app roach  w as taken . The sto ry  fo r In d ia  b eg in s w ith  the case o f  
R en u sa g a r  P o w e r  Co. L td  v. G en e r a l E le c t r i c  Co.20 (h e re in a f te r  R en u sa ga r )

III The Indian experience

The Indian judiciary s exem plary approach in Renusagar
In  R^enusagar,21 fa c e d  w ith  an e n fo rc e m e n t a p p lic a t io n  fo r  an aw ard  

rendered  in N ew  York under the ICC ru les p u rsuan t to a d ispute betw een  an 
Ind ian  and an A m erican  com pany, a three judge bench o f  the Suprem e C ourt 
se iz ed  the o p p o rtu n ity  to c la r ify  the in te rp re ta tio n  o f  sec tio n  7 (1 )(b )(ii) o f  
the F o re ign  A w ards (R eco gn itio n  and  E n fo rcem en t) A ct, 1 9 6 1  (h e re in a f te r  
Foreign  A w ards A ct) on the scope o f  the term  pub lic  p o lic y  used  th ere in .22

T his A ct w as repealed  w ith  the com ing into force o f  the A rb itration  and 
C onciliation Act, 1996 (hereinafter A & C Act) but the relevance o f  the decision 
has endured over the years. The appellant took a num ber o f  objections against 
the aw ard  -  th a t the aw ard con travened  p ro v is io n s o f  the F oreign  E xchange 
R eg u la tio n  A ct fo r p e rm itt in g  the p aym en t o f  d e lin q u en t in te re s t , a llow ed  
d am ages on d am ages , re co v e ry  o f  co m p o u n d ab le  in te re s t  on in te re s t  and  
w ou ld  resu lt in  the un ju st en richm ent o f  the responden t. A cknow ledging the 
n a rro w  and  b ro ad  v iew s o f  p u b lic  p o lic y ,23 the Sup rem e C o u rt m ade it 

c lear th at th e ir choice o f  the standard  app licab le w as d ictated  b y  the context 
and purpose o f  the provision . The court op ined , a d istinction  is drawn w hile 
app lying the said rule o f  pub lic p o licy  betw een a m atter governed  b y  dom estic 
law  and a m atter in vo lv in g  conflict o f  law s. 24 It was accep ted  th at the courts 
are slower to rely on the broader notion public po licy  w hen a foreign elem ent 
is invo lved .25 In its reason ing, the court was m indfu l o f  the p ro -en fo rcem en t 
b ias  and  the n eed  to g ive d isp u tes  f in a lity  fo r th e ir  qu ick  reso lu tio n  w h ich
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20 R enusagar P ow er Co. Ltd. v. G enera l E lectr ic Co., AIR 1994 SC 860.
21 Ibid. Art. 5(2)(b) states that: Recognition and enforcement of an arbitral award may

also be refused if  the competent authority in the country where recognition and
enforcem ent is sought finds that: The recognition or enforcem ent o f the award 
would be contrary to the public policy of tha t country.

22 S. 7(1)(ii)(b) o f the Foreign Award Act states that: (1) A foreign award may not
been forced under this Act (b) If the Court dealing with the case is satisfied that

(ii) The enforcement of the award w ill be contrary to public policy.
23 A ccording to the narrow  view  courts cannot create new heads o f public policy 

w hereas the broad view  countenances jud ic ia l law  m aking in th is areas, see 
R enusagar , supra  note 20 at para 48.

24 Id., para 51.
25 Ib id .



were also the m ain im petus beh ind the N ew  York Convention and the Foreign 
Awards A ct to ho ld  that the ground o f  pub lic po licy  in  this context could not 
in c lu d e  a rev iew  o f  m erits  o f  the aw ard , such  th a t the stage o f  ch a llen ge  
serves as a stage o f  ap p ea l.26

T he apex  co u rt h e ld  th a t n e ith e r  the F o re ign  A w ards A ct n o r the N ew  
York Convention indicates that the term  pub lic po licy includes a m ere v io lation  
o f  the law s o f  Ind ia  or the p rov isions o f  the con tract.27 Instead , it  la id  down 
th a t the en fo rcem en t o f  the aw ard  w o u ld  o n ly  be re fu sed  i f  the aw ard  is 
con trary to : (i) fundam ental p o licy  o f  Indian law, (ii) in terests o f  Ind ia or (iii) 
ju stice  or m orality .28 The court d id  no t define these term s. The court m ade it 
am p ly  c lear th a t th is  d e fin it io n  o f  p u b lic  p o lic y  or its co m po n en ts d id  no t 
p e rm it a rev iew  o f  the m erits o f  the award. W hen  the appellan t argued  that 
the aw ard am ounted to a v io lation  o f  the provisions o f  the Foreign Exchange 
R egu la tio n  A ct, the co u rt reaso n ed  th at the statu te was enacted  to p reserve  
nationa l econom ic in terest and a v io lation  o f  these p rov is ion s w ould  am ount 
to a v io la tio n  o f  p u b lic  p o lic y .29 E ven so, the co u rt w as care fu l to m ake a 
d istinction  in the subm ission o f  the appellant. The court held  that it  could not 
lo o k  in to  the aw ard  o f  d e lin q u en t in te re s t  fo r v io la tio n s  o f  FE R A  by the 
a rb itra l tr ib u n a l since it  w o u ld  am oun t to a rev iew  o f  m erits  o f  the aw ard  
w h ich  w as im p erm iss ib le .30 T he co u rt d id , how ever, co n sid er the subm ission  
o f  the appellant that the paym ent under the award w ould am ount to a violation 
o f  section  9 and section  47 o f  FE RA  since the paym en t cou ld  no t have been 
m ade w ith o u t the p r io r  p e rm is s io n  o f  the R eserve  B an k  o f  In d ia  and  the 
Central B ank o f  Ind ia.31 The court held , in  ligh t o f  its previous judgm ents that 
th e y  co u ld  n o t be u sed  b y  d e fen d an ts  to av o id  m ak in g  p aym en ts  in  le g a l 
proceed ings and thus found that there had  been no vio lation  o f  the leg islation  
or en d an gering  o f  the econom ic in te re st o f  the coun try .32 T he d ictum  o f  the 
Sup rem e C o u rt in  R en u sa ga r  has b een  r ig h t ly  lau d ed  in te rn a t io n a lly .33
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26 Id., para 61.
27 Id., para 63.
28 Id., para 65.
29 Id., paras 71-72.
30 Id., para 73. The court thereafter examined the issue and held that in any case the

same had been approved by the Supreme Court in previous orders passed in the
same dispute.

31 Id., para 77.
32 Id., at para 80.
33 L. Ebb, Reflections on the Indian Enforcement of the GE/Renusagar Award 1(3) 
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In fact, the case is considered  a sem inal authority on the po in t that a court 
cannot review  an aw ard on its m erits .34 Indeed, the co u rts  analysis is nuanced 
and recogn ises the d is tin c tio n  th at w as d iscu ssed  during  the d raftin g  o f  the 
N ew  Y ork  C o n ven tio n , i . e . , w h e th e r the en fo rcem en t o f  the aw ard  w o u ld  
result in violation o f  India s public po licy and not the award itself. The question 
the co u rt an sw ered  in  the case w as w h e th e r  the p aym en t u n d er the aw ard  
w o u ld  co n trav en e  p ro v is io n s  o f  F E R A  and  n o t w h e th e r  the d ec is io n s  on 
m erits such as p aym en t o f  in terest am ounted  to a v io lation  o f  FERA. In the 
op in ion  o f  the author, th is is the m ost ingen ious abstraction  o f  the test that 
can be a r t icu la ted , i . e ., one m u st lo o k  at the e ffec t o f  the en fo rcem en t as 
opposed to d ifferent aspects o f  the award to test them  against the standard  o f  
the aw ard . In d eed , th is  w o u ld  n o t a lw ays  m ean  th a t the m erits  w o u ld  be 
in su la te d  from  such  an en q u iry , as th e y  w ere  in  th is  case w h ere  the co u rt 
co u ld  m ake  a c le a r  d e m a rc a tio n . T ake fo r in s ta n c e , a c o n tra c t  m ade fo r 
so lic ita tio n  o r o ffe r in g  a b rib e  as a co n sid e ra tio n . T he en fo rcem en t o f  an 
aw ard  th a t  en fo rc e s  such  a c o n tra c t  w o u ld  im p ly  th a t  In d ia  re c o g n is e s  
p ro stitu tio n  or b r ib e ry  as lega l and p erm issib le . T hus, here, the p ub lic  p o licy  
im p lica tio n s o f  an aw ard  are in ex tr ic ab ly  lin k ed  w ith  and w ill c a rry  fo rw ard  
to the en fo rcem en t o f  the aw ard . B u t th is  d is tin c tio n  w o u ld  n o t a lw ays be 
p resen t. In such s itu a tio n s w here the en fo rcem en t o f  the aw ard  w o u ld  no t 
lead  to a v io la tio n  o f  p ub lic  p o lic y  bu t a com ponent o f  the ru ling  on m erits 
m ay  be taken  to be a v io la tio n  o f  p u b lic  p o licy , the la tte r  w o u ld  have to be 
ign o red  in m ost s itu ation s.

O f  course , th is  te s t in  ab s trac t te rm s is su scep tib le  to ex trap o la tio n . It 
cou ld  alw ays be con tended  th at the en fo rcem en t o f  an aw ard  w ith  in co rrec t 
reason ing  and conclusions on m erits  w o u ld  render Ind ia  a leg a l o rder w h ich  
p e rm its  the in c o rre c t ap p lica tio n  o f  law  and  is  co n tra ry  to the n o tio n s  o f  
ju s t ic e  fu n d am en ta l to In d ia . T h us, it  w as n ecessa ry  fo r the ju d ic ia ry  to be 
carefu l and  true  to the ra tio  o f  R enu sa ga r . W h ether the ju d ic ia ry  w as ab le to 
d ig the ir heels to p reven t slid ing  down the slip p ery  slope is exam ined  la ter in 
th is  p aper.

W ith the enactm ent o f  the A& C A ct the Foreign Awards A ct stood repealed. 
T he A & C  A ct w as su p p o sed  to serve as an om nibus le g is la tio n  th a t w o u ld  
deal w ith  the conduct o f  arb itrations in  Ind ia and the awards rendered  therein
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34 A lan Redfern and M artin  H unter e t  a l  (eds.), R ed fern  a n d  H unter on In te rn a tion a l 
A rbitration  fn. 159, ch. 11. (Oxford University Press, 6*h edn, 2015).



u n d er p a r t I35 and  the en fo rcem en t o f  fo re ign  aw ards and  o th er a tten d an t 
p ro v is io n s under p a rt II. In add ition , the am endm ent w as in tend ed  to b rin g  
In d ia  s a rb itra tio n  reg im e in  lin e  w ith  the U N C IT R A L  M odel L aw  and  w as 
la rge ly  based  on it .36 Section  34  and 36  in p a rt I dealt w ith  setting  aside and 
en fo rcem en t o f  a dom estic  aw ard  w here as sectio n  48 in  p a r t II d ea lt w ith  
en fo rcem en t o f  a fo re ig n  aw ard . P u b lic  p o lic y  w as re ta in ed  as g ro u n d  in  
bo th  sectio n s 34 and  48. T he con tinued  ap p lic ab ility  o f  R enusaga r, how ever, 
w as n o t certa in  u n til it  rece iv ed  ju d ic ia l en d o rsem en t in  re sp ec t o f  aw ards 
u n d e r  th e  n ew  le g is la t io n . T h e  S u p rem e  C o u rt f ir s t  e n c o u n te re d  th is  
opp ortun ity  in  con tex t o f  an app lication  to set aside a dom estic aw ard  under 
section 34 o f  the A & C A ct in the case o f  O N G C  v. Saw  P ip es?3

Saw Pipes and the eclipsing o f Renusagar

D o m e s t i c  aw a rd s

T he q u es tio n  fram ed  in  S a w  P ip e s  w as w h e th e r  the co u rt w o u ld  have  
ju r isd ictio n  under section  34 o f  the A ct to set aside an aw ard  p assed  by the 
arb itra l tr ibunal w hich  is p a ten tly  illega l or in  contravention  o f  the prov isions 
o f  the A ct or any other substantive law  govern ing the parties or is against the 
term s o f  the contract ?38 In other words, could the court sit in  appeal over the 
award to re-exam ine its m erits? The court answered in affirm ative, a conclusion 
th a t it  a ttem p ted  to arrive  at th ro u gh  m eticu lo u s , a lb e it f law ed , reaso n in g . 
The court first noted  that since an arbitral tribunal was a creation o f  the A& C 
A ct, the arb itra l tr ibunal w ou ld  be acting  de hors its ju risd iction  by p assin g  an 
award that v iolated provisions o f  the A ct and therefore, it w ould be appropriate 
fo r courts to in terfere . To ho ld  otherw ise w ould  render the prov isions o f  the 
A & C A ct nugato ry since there w ould be no w ay to ensure their enforcem ent.39 
T he reason ing  o f  the court in that every  righ t m ust have a rem edy is c learly  
u n m in d fu l o f  th e  g lo b a l a c c e p ta n c e  o f  th e n o tio n  th a t  p a r t ie s  h ave  the 
au to no m y to co n trac t ou t o f  an appeal lik e  rem ed y ag a in st a rb itra l aw ards. 
Further, the A & C  A ct a lready prov ides for a specific g rou nd  as per w hich  an 
aw ard  can be se t as id e  i f  it  exceeds its  ju r isd ic t io n . H o w ever, ju r isd ic t io n  
under that g round refers to jurisd iction  in its truest sense i.e., on the nature o f 
scope o f  re feren ce , v a lid ity  o f  a rb itra tion  ag reem en t, a rb itrab ility , e t c .
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35 As per s. 2(2) of the Act as it then was, part I applies where the place of arbitration 
is in India.

36 See statement of objects and reasons of the A&C Act.
37 O il and  N atural Gas Co. v. Saw Pipes, AIR 2003 SC 2629 .
38 Id., para 1.
39 Id., paras 11-13.



The court in  Saw  P ipes conflates ju risd ictio n  w ith  p ro cedu ra l v io lation s by 
ho ld ing  that every v io lation  o f  the A & C A ct w ou ld  am ount to a ju risd ictional 
v io la tio n  b y  the arb itra l tr ibunal. F urther s till, the court in gen io u sly  invokes 
section 28 o f the A& C A ct as per w hich , it is the duty o f  the tribunal to decide 
the dispute in accordance w ith  the term s o f  contract o f  the parties, substantive 
provisions o f  law  chosen b y  the parties (Indian law  i f  it is a non-in ternational 
co m m erc ia l arb itra tio n ) to h o ld  th a t i f  the a rb itra l tr ib u n a l s aw ard  v io la te s  
p rov is ion s o f  the con tract o r substan tive law , it  w o u ld  am ount to a v io lation  
o f  the A & C  A ct. A d m itte d ly , the c o u rt seem s co n sc io u s  o f  the p o ss ib le  
ram ifications o f  characterising  these contraventions as ju risd ictio n a l v io lations 
and  thus ch arac te r ise s  them  as p a te n t ly  ille ga l.

Two p o in ts  are n e c e ss a ry  to d iscu ss  h ere . F ir s t ly  the v e ry  b as is  fo r the 
reaso n in g  o f  the co u rt w as th a t tr ib u n a l h av in g  been  g iven  ju r isd ic t io n  as a 
re su lt o f  the A ct can n o t ac t d eh ors  th is  ju r isd ic t io n  and  the co u rt m ust set 
as id e  ju r isd ic t io n a l v io la t io n s , and  n o t p a te n t  i l le g a l it ie s .  S eco n d ly ,  in  an y  
case that an aw ard is p a ten tly  illega l is no t an express grou nd  to set aside the 
aw ard  under section  34 o f  the A ct. The court gets around this second hurd le 
b y  ac c e p tin g  the su b m iss io n  o f  the co u n se l fo r  the a p p e lla n t th a t p a te n t 
ille g a lity  m ust be co n sidered  an add itional g ro u n d  u n d er p ub lic  p o lic y  under 
se c tio n  34 b eyo n d  w h a t w as se t o u t in  R en u sa ga r  b y  c o n te n d in g  th a t  the 
scope o f  section  34 is d is tin c t from  section  48. T he appellan t argued , at the 
stage o f  section  34, the aw ard  has n o t atta in ed  f in a lity  and, th erefo re , cou ld  
be su b je c te d  to a b ro a d e r  rev iew . W h erea s  in  se c tio n  48 ap p lic a t io n , the 
aw ard  w o u ld  be su b jec t to doub le exeq uatu r f irs t b e in g  sub jec ted  to se ttin g  
aside p ro ceed in gs in  the ju r isd ic tio n  in w h ich  the aw ard  w as m ade and then 
m ade fin a l a fte r th ese  p ro ceed in gs  are co n c lu d ed .40

T h is  re a so n in g  is ex trem e ly  flaw ed . W ith  the co m in g  in to  fo rce o f  the 
N ew  Y ork  C onven tion , the req u irem en t o f  doub le exeq u atu r w as rem oved , 
in  th a t the aw ard  no lo n g e r  n eed ed  to be d e c la re d  as e n fo rceab le  in  the 
co u n try  o f  o rig in  and w as co n sidered  to be final on the date o f  its m ak ing  
an d  co u ld  be a u to m a tic a l ly  e n fo rc e d  in  a c o u n try  w h e re  the a s se ts  w ere  
lo c a te d .41 T h is  w as fu r th e r  r e it e r a te d  in  th e t r a v a u x  p r p a r a t o i r e s  o f  th e  
U N C IT R A L M odel law  w h ich  fin ally  he ld  that the aw ard w ou ld  becom e final 
the day the aw ard is rendered  and not after it  surv ived  the test under section
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40 Id., paras 19-21.
41 See G. B orn , In tern a tion a l C om m ercia l A rb itra tion  721 (K luwer Law In ternational, 
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34.42 The legislative h isto ry o f the A & C A ct also does not m ention any need  to 
in terp re t section  35 in any o ther way. T herefore , the counsel was in co rrec t to 
con tend  th at the aw ard  w o u ld  no t have becom e final at the stage o f  se ttin g  
as ide  p ro ceed in gs . T he case has been  r ig h tly  a ssa iled  as a step b ack  in  the 
a rb itra t io n  w o rld  fo r In d ia .43 W h eth e r  R en u sa g a r s  ra t io n a l ap p ro ach  w o u ld  
be o b lite ra ted  a lto g e th e r  w as d ep en d en t on the in te rp re ta t io n  acco rd ed  to 
S a w  P ip es .

T he m o st tro u b leso m e in te rp re ta tio n  argu ed  th a t the S aw  P ip es  d ec is io n  
brough t about a b lanket expansion o f  the scope o f  the term  pub lic p o licy  so 
as to even apply to section 48. It has also been argued that the decision is not 
c o n tr a r y  to  w h a t w as e x p o u n d e d  in  R en u sa ga r ,  s in ce  R en u sa g a r  o n ly  
cautioned that a m ere vio lation  o f  the laws o f  Ind ia w ould  not be con trary  to 
p u b lic  p o licy . T he d ec is io n  in  S aw  P ip es  too re fe rred  to p a te n t i l le g a l ity  as 
ille g a lity  o r con traven tion s th at go to the root o f  the m atter and is no t o f  a 
tr iv ia l n a tu re , thus m e re ly  r e -s ta t in g  w h a t R en u sa ga r  sa id  in  n ega tiv e  te rm s 
in  p o sitiv e  te rm s. H ow ever, a ca re fu l re ad in g  o f  R en u sa ga r  c le a r ly  in d ica te s  
that any so rt o f  review  o f  m erits except inciden ta l to analysing  the effects o f 
en fo rcem en t o f  the aw ard  is n o t p erm issib le .

A  m ore com pelling in terpretation  recognises that the Suprem e C ourt clearly 
stated  that the in terp retation  o f  pub lic  p o licy  w as dependent on its con tex t.44 
T he co n tex t in  the case o f  S aw  P ip es  w as the se tt in g  as id e  o f  a do m estic  
aw ard. T h erefo re , in s tead  o f  an un q u a lif ied  adoption  o f  a w id er m ean ing , it  
is reasonable to contend that the counsel for the appellant sought to distinguish 
R en u sa ga r  on the b asis  o f  its own con tex t. R enu saga r, i f  read  c lo se ly  reveals 
th a t  th e  reaso n  w h y  the c o u rt ad o p ted  a n a r ro w e r  c o n c e p t io n  o f  p u b lic  
p o licy  w as no t on ly  because the proceed ings were at the stage o f  enforcem ent 
b u t also because  the case invo lved  a fo re ign  elem ent. T he co u rt n o ted  that, 

the application o f  the doctrine o f  public po licy  in the field o f  conflict o f  laws 
is m ore lim ited  than that in  dom estic law  and the courts are slow er to invoke 
p u b lic  p o lic y  in  a case  in v o lv in g  a fo re ig n  e le m e n t th an  w h en  a p u re ly
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42 Analytical Commentary on Draft Text of a Model Law on International Commercial
Arbitration Report of The Secretary-General, A/CN.91264, (Mar. 25, 1985), available 
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43 S. Hilmer, Did Arbtiration Fail India or did India Fail Arbitration 10 International 
A rbitration Law Reporter 33 (2007); See also, Law Commission of India, 246*h Report: 
Amendments to the A rb itration  and Conciliation Act, 1996, ava ilable at. http:// 
lawcommissionofindia.nic.in/reports/Report246.pdf. (last visited on Aug. 1, 2016).

44 Saw P ipes, supra  note 37 at para 30. T herefore, in our view, the phrase Public 
Policy of India used in Section 34 in context is required to be given a wider meaning.
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m u n ic ip a l le g a l is su e  is in v o lv e d . 45 T h u s, i t  co u ld  be co n ten d ed  th a t the 
ap p lic ab il ity  o f  the S aw  P ip es  d ec is io n  w o u ld  be lim ite d  to se tt in g  as ide  o f  
aw ards m ade in  p u re ly  do m estic  d isp u tes .

Indeed, any contrary in terpretation to section 48 w ould also be inconsistent 
w ith  In d ia  s in te rn a tio n a l o b lig a tio n s  u n d er the N ew  Y ork  C o nven tion  and 
in te rn a t io n a l co n se n su s  e v in c e d  th ro u g h  th e U N C IT R A L  M o d e l Law . 
U n fo rtu n a te ly , the co u rt in  S aw  P ip es  d id  n o t seek  to d is tin g u ish  the case 
from  R en u sa ga r  on  these  g ro u n d s . T h is  d is tin c tio n  sh o u ld  h ave b een  m ade 
in the case itse lf  since section 34 too can have an im pact on the in ternational 
ob ligations o f  Ind ia  g iven  the un ique schem e o f  the A & C  A ct. P art I applies 
o n ly  w hen  the p lace  o f  a rb itra tio n  is in  In d ia .46 On the b as is  o f  th is , it  is 
a rgued  b y  m an y  th a t the b as is  o f  d iffe ren tia t io n  in  the A ct is the p lace  o f  
a rb it r a t io n , in  o th e r  w o rd s  th e  t e r r i to r ia l i t y  p r in c ip le .47 A d m itte d ly , the 
terr ito ria lity  p rincip le  is adm itted  to ensure certainty, how ever the U N C ITRAL 
M odel L aw  m akes the basis o f  d istinction , the n atio na lity  o f  p arties, to focus 
on in te rn a tio n a l and  n o n -in te rn a t io n a l aw ards in s te ad  o f  the trad it io n a l 
dem arcatio n  b etw een  fo re ign  and dom estic  aw ards.48 H ence , the p u rp o se  o f  
the m o d e l law  w as to p ro v id e  fo r a u n ifo rm  p o lic y  re g a rd in g  in te rn a tio n a l 
a rb itra l aw ards ir re sp ec tiv e  o f  the p lace  o f  a rb it ra t io n .49 E ven  th o ugh  the 
N ew  York Convention is confined to foreign awards, the UN CITRAL provisions 
are m odelled  on the N ew  York Convention such that it  supplem ents w ithou t
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45 Renusagar, supra note 20 at para 51. A distinction is drawn while applying the said 
ru le of public po licy between a m atter governed by domestic law and a m atter 
involving conflict o f laws The application o f the doctrine o f public policy in the 
field of conflict of laws is more limited than that in the domestic law and the courts 
are slower to invoke public policy in case involving a foreign element than when a 
purely m unicipal legal issue is involved,

46 This can now be claimed with utmost certainty owing to the decision of the Supreme 
court in B hara t A lum inum  Company L td. v. K a iser A lum inum  T echn ica l S erv ice  Inc. 
(2012) 9 SCC 552 (hereinafter BALCO). But after the amendment certain provisions 
have been made applicable to arbitrations outside o f India. S. 34, however, is still 
applicable only to part I arbitrations.

47 See generally, BALCO , ib id .
48 Explanatory Note by the UNCITRAL Secretariat on the Model law on International 

Com m ercial A rb itration  , ava ilab le  at:h ttp ://w w w uncitral.org/pdf/english/texts/ 
arbitration/ml-arb/MLARB-explanatoryNote209-07.pdf at para 11, (last visited on Aug. 
1, 2016).

49 In fact, in the report of the UNCITRAL at the time of adoption of the Model Law, a 
proposal to provide for two different articles for foreign and domestic awards in 
International Commercial Arbitrations was rejected c f  A. Wadhwa and A. Krishnan 
(eds.), Ju s t ic e  R.S. B a ch a w a ts  L aw  o f  A rb itra tion  an d  C oncilia tion  2045 (LexisN exis 
India, 2010) .
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co n flic tin g  w ith  the regim e o f  the N ew  Y ork C onvention .50 B y  that log ic  the 
R enu saga r  standard  o f  p ub lic  p o lic y  shou ld  ap p ly  to in tern a tio n a l com m ercial 
a rb itra tio n s  u n d e r p a r t  I. T h u s, b y  d is t in g u ish in g  S aw  P ip es  m e re ly  on  the 
basis o f  the stage the award is at, as opposed to the nature o f  the award, also 
en d an gers  In d ia  s in te rn a tio n a l o b lig a tio n s .

F o re ign  a w a rd s

Foreign awards to w hich  p a rt II o f  the A & C  A ct applies could  have been 
sh ie ld e d  fro m  th e  v ice  o f  S a w  P ip e s  s in ce  se c tio n  34 o rd in a r ily  does n o t 
ap p ly  to fo re ign  aw ards. A n In d ian  p a r ty  can n o t file  an ap p lic a t io n  to set 
as ide  the aw ard  in  In d ia  b u t can o n ly  file  o b jec tio n s  to an ap p lic a t io n  for 
e n fo rc e m e n t o f  th e  a w a rd .51 U n fo r tu n a te ly , su b se q u e n t d e c is io n s  o f  the 
Supreme Court rendered this sense o f  security a pipe dream. The then infam ous 
ju d g m e n t o f  B h a t ia  I n t e r n a t io n a l  v. B u lk  Trading,^'2 g e n e r a l ly  e x te n d e d  the 
application o f  p art I o f  the A & C A ct to arbitrations seated outside India unless 
th e  p a r t ie s  h ad  e x p re s s ly  o r im p lie d ly  ex c lu d e d  p a r t  I b y  the ag re e m e n t 
b e tw een  the p a r t ie s . T h e ra m if ic a t io n s  o f  the ju d g m e n t co u ld  h ave  b een  
co n fin ed  to the co n tex t in  w h ich  the h o ld in g  o f  the court w as n ecess ita ted
i .e ., in te r im  m easu res  p ro v id ed  u n d er sec tio n  9 o f  the A & C  A ct w here the 
court op ined  th at b y  dev iating  from  the m odel law  and no t m ak ing  section  9 
o f  the A & C  A ct applicable to foreign arb itrations, the leg islature had  v irtu a lly  
le f t  p a rtie s  rem ed iless in  s itu atio n s w here  assets w ere o n ly  lo ca ted  in  Ind ia. 
H o w ev e r , su b se q u e n t ly  in  2 0 0 8 , in  V en tu re G lo b a l E n g in e e r in g  v. S a tya m  
C om p u ter  S e r v ic e s  L td , the Su p rem e C o u rt ex ten d ed  the a p p lic a t io n  o f  the 
ra t io  o f  B h a t ia  I n t e r n a t i o n a l  to an a p p lic a t io n  fo r  s e t t in g  a s id e  a fo re ig n  
arb itra l aw ard  under section  34 o f  the A & C  A ct.53
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50 Supra note 48 at para 51.
51 J in d a l D rugs v. N oy V allesina (2002) 3 Raj. 46; See also, F orce S h ipp ing L im ited  v. 

A shapura  M inechem  L im ited , 2003 (6) Bom C R 328.W ith the decision  o f the 
Constitution bench in BALCO supra note 46, these decisions are once again good 
law .

52 (2002) 4 SCC 105 at para 32. More writing on the judgment can be found in F.S. 
Narim an, India and In ternational A rb itration  41 G eorge W ashington In terna tiona l 
Law R eview  367 (2009); R. Sharm a, B hatia In tern ational v. Bulk Trading S.A.: 
Ambushing International Commercial A rbitration Outside India? 26(3) Jou rn a l o f  
In tern a tion a l A rbitra tion  357 (2009); M. Kapur, Jud ic ia l Interference and A rbitral 
Autonomy: An Overview of Indian Arbitration Law 2 Contemporary A sia A rbitration  
J o u rn a l  325 (2009).

53 AIR 2008 SC 1061 (^Satyam). For more writing on the judgment see A.P. Robello, Of 
Impossible Dreams and Recurring Nightmares: The Set Aside of Foreign Awards in 
India 6 Cam bridge S tuden t Law R eview  274 (2010).



To m ake  m a tte rs  w o rse , th e  case  w en t on  to  ac c e p t the d e f in it io n  o f  
p ub lic  p o licy  as expounded  in  S aw  P ip es .54 It is p e rtin en t to note th at in  case 
o f  a fo re ign  a rb itra tio n , the ap p licab le  law  w o u ld  be (in m o st cases) be a 
foreign law. In such a case the Indian courts w ould have to test the conform ity 
o f  the aw ard  w ith  th at fo re ign  law. T h is concern  was ap tly  expressed  in  the 
case  o f  P en n  R a cq u e t s5"5 b u t b la t a n t ly  ig n o re d  in  S a w  P ip e s  an d  S a tyam . 
P roponents o f  th is decision  w ou ld  adop t the in terp re ta tio n  d iscussed  above, 
that the Suprem e C ourt in  S aw  P ip es m ade a d istinction  betw een  the scope o f  
ju r isd ic tio n  at the stage o f  se ttin g  aside and en fo rcem en t o f  aw ards and not 
in the nature o f  the award. H ow ever, the court in  Satyam  h e ld  th at there was 
no co n flic t b etw een  section  48 and section  34 and in s tead  seem ed  to ju s t ify  
the decision on the ground that a judgm ent debtor who has properties situate 
in  Ind ia  be en titled  to defend  the aw ard  on the basis o f  the p ub lic  p o licy  o f  
In d ia .56 T herefore , a p ro tec tio n ist attitude is all that seem s to have m isgu ided  
the co u rt.57

Indeed , th is is a s lip p ery  s lope, and  a p ro tec tio n ist ra tio n a le  cou ld  eas ily  
be ap p lied  to en fo rcem en t p roceed ings o f  a fo re ign  aw ard  aga in st an Ind ian  
p a rty  req u ir in g  the jud gm en t cred ito r to w ith stan d  a w ider no tion  o f  Ind ian  
pub lic  po licy. H igh  courts d iverged  on the issu e .58 U nfortunately , in  P hu lchand
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54 Satyam , id ., para 19.
55 In the present case, the task of the judgment debtor is even more onerous inasmuch, 

as, this Court is dealing with a foreign award, and the agreement of the parties was 
that the agreem ent w ould be governed by the A ustrian  law. Consequently, the 
interpretation of the contract cannot be done by application of Indian law. As to 
what is the Austrian law has not even cited before me. No expert opinion has been 
led in evidence to controvert the opinion of the learned arbitrator. The endeavour 
o f the judgment debtor has been to interpret the contractual clause in question by 
app lication  o f the Indian  law, w hich is not p erm issib le , Penn R acqu et S ports v. 
M ayor In terna tiona l L td  (2011) DLT 474 at para 40.

56 Satyam, supra  note 53 at para 19.
57 See D. Sabharwal, Another Setback for Indian (and Foreign Investors) International

D ispu tes Q ua ter ly , a va ila b le  aP. h ttp ://w w w .w h itecase.com /idq/spring_2008_4/ 
#.UXTQTLWmiAg (last visited on April 22, 2016).

58 In Penn R acquets , supra  note 55, the court co rrectly  noted that im practica lity  o f
analysing a foreign award passed under Austrian Law for patent illegality of a violation 
of Indian law since an arbitrator was never bound to consider the law. Admittedly, 
by way o f an argu endo, the court also exam ined the award on paten t ille g a lity ; 
Sim ilarly , w hile in  G len core Grain R otterdam  B.V. v. Sh ivna th  R ai H arnara in  Co., 
2008 (4) ARB LR 497 (Del) the Delhi High Court stood resolute in maintaining the 
distinction between a s. 34 and s. 48 proceedings as did the Bombay High Court in 
I ta ly  v. J in d a l D rugs L im ited  2006 (5) Bom CR 155. However, the Calcutta H igh

http://www.whitecase.com/idq/spring_2008_4/


E x p o r ts  L td . v. O oo P a tr io t , 59 the S u p rem e C o u rt in  2011  fe ll p r e y  to th is  
p ro tection ist attitude. P roceedings were b rough t under section 48 o f  the A& C 
A ct in  respect o f  a foreign  award, w h ich  were ob jected  to b y  the respondent 
on g ro u n d s  o f  p u b lic  p o lic y . R e ly in g  on R en u sa ga r , b o th  the s in g le  ju d ge  
and d iv ision bench o f  the H igh C ourt o f  B om bay rejected  the contentions o f  
the appellants. The Suprem e Court, none the w iser, agreed w ith  the subm ission 
o f  th e  co u n se l fo r the re sp o n d en ts  an d  d id  n o t p ro v id e  an y  rea so n s  fo r 
accep ting  the w id e r  defin ition  o f  p u b lic  p o lic y  as p ro p osed  in  S aw  P ip es  and 
for igno ring  the underly ing  ob jective beh ind  section 48 (and In d ia s  ob ligation  
un d er the N ew  Y ork C onvention  to enforce a fo re ign  arb itra l aw ard  w ith ou t 
h in d ran ce  o r d e lay ) .60 T h is  m ove o f  the Suprem e C o urt has been  m et w ith  
s ig n if ic a n t  c r it ic ism  an d  h en ce  m u s t be re m e d ie d .61 A  d e c is io n  such  as 
P h u lch a n d  w o u ld  n o t have com e about in  iso la tio n  b u t in s tead  can so le ly  be 
attribu ted  to the tra jec to ry  th at Ind ian  arb itration  took, starting  w ith  the case 
o f  S a w  P ip e s  a n d  B h a tia  I n t e r n a t io n a l  s e rv in g  as the f ir s t  s ig n if ic a n t c racks 
in the dam  and even tua lly  b u rstin g  w ith  Satyam  and P hu lchand . This tra jec to ry  
re v e a ls  th a t  th e  p ro b le m  is  n o t o f  a d if fe re n c e  o f  o p in io n  ab o u t the 
in te rp re ta t io n  and  schem e o f  the A ct b u t is  ro o ted  in  the a ttitu d e  o f  the 
ju d ic ia ry  and  o th er s tak eho ld ers  tow ards a rb itra tio n  and th e ir  re lu c tan ce  to 
acco rd  f in a lity  to a rb itra to rs find ings and con c lu sio n s. T h at the ju d ic ia ry  is 
w ill in g  to in tro sp e c t and  re c o n s id e r  th is  a ttitu d e  w o u ld  b e s t be s ig n a lle d  
th rough  a series o f  decisions g ea red  in th at d irection .

Course correction by the judiciary

T he ju d ic ia ry  d id  d e liv e r on th is  p ro m ise  to a g re a t ex ten t th ro ugh  two 
d ec is io n s . F irs t , th ro u gh  the d ec is io n  in  B h a ra t A lu m in iu m  C om pan y L td . v. 
K a is e r  A lu m in iu m  T ech n ica l S e r v ic e  I n c ,62 w h ere  a five ju d ge  b en ch  o v e rru led  
th e  d e c is io n  in  B h a t ia  I n t e r n a t i o n a l  to h o ld  th a t  p a r t  I w o u ld  no lo n g e r  
ap p ly  to fo reign  arb itrations. A  year after BA LCO , m ore go o d  new s cam e in 
th e  d e c is io n  o f  S h r e e  L a l M a h a l  v. P ro g e t to  G rano,63 w h e re  L o d h a  J  w h ile
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Court fell prey to this protectionist attitude in KTC Korea Co. Ltd. v. Hobb International 
Private L td  (2005) 2 CAL LT 556 (HC) where the Saw Pipes standard was applied to 
an award in an enforcement application under s. 48 o f the Act.

59 (2011) 10 SCC 300.
60 New York Convention, art. III. A concern aptly, recognized in Penn Racqets, supra 

note 55 at para 28.
61 K. Mahajan & M. Anand, Heralding a New Dawn for Arbitration in India: Is There 

Reason to Be Circumspect Anymore? 79(1) A rbitration  28 (2013).
62 BALCO , supra note 46.
63 (2014) 2 SCC 433.



d ea lin g  w ith  the en fo rcem en t o f  an aw ard  p assed  in  L o n do n  reco n sid e red  
h is  ow n d e c is io n  in  P h u lch a n d  to  h o ld  th a t  the te rm  p u b lic  p o lic y  u n d e r 
sec tio n  48 m ust be g iven  the sam e in te rp re ta tio n  as it  w as in  R enu sa ga r  and 
the en fo rcem ent o f  a fo re ign  aw ard cou ld  no t be ob jected  to on the g rou nd  
th at it  w as p a te n t ly  illeg a l. W h ile  the p ro b lem  m ay have been  rem ed ied  for 
fo re ign -sea ted  a rb itra tio n s , S aw  P ip es  s till p o sed  a p ro b lem  in  the fo llo w in g  
re sp ec ts . F ir s t ly ,  B h a t ia  I n t e r n a t io n a l  h as o n ly  b een  p ro sp e c t iv e ly  o v e rru le d  
in  B A L C O  fro m  th e d ate  o f  th e  d e c is io n  in  B A L C O  su ch  th a t  B h a tia  
I n t e r n a t io n a l  w o u ld  co n tin u e  to ap p ly  to ag reem en ts  en te red  in to  b e tw een  
M arch  13, 2002  and  S ep tem b er 6, 2012 . T h u s, S a tyam  w ill co n tin u e  to be 
g o o d  law  fo r aw ards ren d e red  in  re sp ec t o f  these  a rb itra tio n s  such th a t a 
s e c tio n  34 a p p lic a t io n  can  be m ade to se t as id e  a fo re ig n  aw ard  and  the 
aw ard s  be te s te d  fo r  p a te n t  i l le g a l i t y .  S e c o n d ly , S a w  P ip e s  a lso  ap p lie s  to 
in te rn a tio n a l com m erc ia l arb itra tion s seated  in  Ind ia. T hus, e ith er a ju d ic ia l 
o r le g is la t iv e  re co n s id e ra tio n  o f  S a w  P ip es  w as the n eed  o f  the h our. T he 
an sw er w as to som e ex ten t fo u n d  in  le g is la t iv e  in te rv e n tio n  b u t n o t u n til 
som e m ore m istakes w ere  co m m itted  b y  the jud ic ia ry .

Veering off course correction: Some fundamental mistakes

The im provem en ts th at the court m ade on the g ro u n d  o f  p aten t ille g a lity  
w ere o ffset b y  two decisions o f  the Suprem e C ourt rendered  in  2014. In the 
case o f  O N G C  v. W estern G eco ,64 the Suprem e C ourt dealt w ith  an app lication  
to set as id e  an aw ard  in  an in te rn a tio n a l co m m erc ia l a rb itra tio n  sea ted  in  
In d ia . T he p a r t ie s  h ad  en te red  in to  a co n trac t fo r the u p g rad a tio n  o f  the 
ap p e lla n ts  se ism ic  su rvey  v esse l, in  p a r ticu la r , the in s ta lla tio n  o f  stream ers 
f it te d  w ith  h yd ro p h o n es . T he co n tra c t co u ld  n o t be p e r fo rm e d  s in ce  the 
resp o n d en t co m pany w as un ab le  to ob ta in  a licen se  from  au th o ritie s  in  the 
U n ited  S ta te s  fo r sa le  o f  h yd ro p h o n es . T he re sp o n d e n t in v o k ed  the fo r c e  
m a jeu re  c lause on th is accoun t. W h ile  the tr ib u n a l h e ld  th a t the responden ts 
w ere n o t en tit led  to invoke the f o r c e  m a jeu re  c lause  since the d e lay  w as n o t 
so le ly  attributab le to the action o f  the license au thorities, th ey  also concluded 
th at the entire p erio d  o f  de lay  w as also n o t attribu tab le  to the resp on d en t.65 
T he ap p e llan t so u gh t to assa il the f in d in g  o f  the a rb itra l tr ib u n a l th a t the 
d e lay  in  su p p ly  u n d er the co n trac t w as n o t a ttr ib u tab le  to the resp o n d en t. 
Expectedly, the respondent contended that the courts jurisd iction under section
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64 O il a n d  N a tu ra l Gas C orpora tion  Ltd. v. W estern Geco In te rn a tion a l Ltd. (2014) 9 
SCC 263.

65 Id., para 13.



34  d id  n o t p e rm it  such  an en q u iry  in to  m e r its .66 T he co u rt n o ted  th a t the 
d ec is io n  o f  S aw  P ip es  w h ile  en u m eratin g  d iffe ren t g ro u n d s o f  p u b lic  p o lic y  
in c lu d in g  fu n d am en ta l p o lic y  o f  In d ia  h ad  n o t ex p an d ed  on th e ir  scope 
and  m e a n in g 67and  to o k  the o p p o rtu n ity  to e x p o s it  the co n to u rs  o f  th ese  
term s in  this case. As per the court, the duty o f  a jud icia l authority to adopt a 
ju d ic ia l app roach , ap p ly  p r in c ip le s  o f  n a tu ra l ju s t ic e , and  be reaso n ab le , are 
fundam en ta l enough  and d eep ly  em bod ied  in  our ju risp ru d en ce  to com prise 
the fundam ental p o lic y  o f  Ind ia. It is p e rtin en t to note th at the grounds o f  
n atu ra l ju stice  and b ias a lready set ou t as specific g rounds under sections 34 
and  48, n o w  fin d  d u p lic a tio n  u n d er the g ro u n d  o f  p u b lic  p o lic y .68 In any 
case, that the co u rts  h o ld ing  seem s to p erm it a deeper enqu iry into m erits, is 
ev iden t from  the m anner in w hich  the afo rem en tioned  term s were exp la ined  
in  the judgm ent. To quote: 69

1. A  ju d ic ia l approach : ensures th a t the au th o rity  acts bona fid e 
and deals w ith  the sub ject in a fair, reasonable and objective 
m anner and that its decision is not actuated by any extraneous 
consideration . Ju d ic ia l approach in  that sense acts as a check 
ag a in s t f law s and  fau lts  th a t can  ren d er the d ec is io n  o f  a 
court, tr ib u n a l or A u th o rity  vu ln erab le  to challenge .

2 . P r in c ip le s  o f  n a tu ra l ju s t ic e : B e s id es  the c e le b ra te d  au d i  
a ltera m  p a r t em  ru le  one o f  the face ts  o f  the p r in c ip le s  o f  
natural justice is that the court/authority  decid ing the m atter 
m ust app ly its m ind  to the attendant facts and circum stances 
w h ile  ta k in g  a v iew  one w ay  o r the o th er. A p p lic a t io n  o f  
m in d  is b e s t d em o n stra ted  b y  d isc lo su re  o f  the m in d  and  
d isc lo su re  o f  m in d  is  b e s t done b y  re c o rd in g  re a so n s  in 
support o f  the decision w hich the court or authority is taking.

3. W ed n esb u ry  p r in c ip le  o f  reaso n ab len ess : d ec is io n  w h ich  is 
p e rv e rse  o r so ir ra t io n a l th a t no reaso n ab le  p e rso n  w o u ld  
have arrived  at the sam e w ill n o t be susta ined  in a court o f  
law . The court notes that in  w rit ju risd iction  o f  the Superior 
c o u rts  b u t no le s s  in  s ta tu to ry  p ro c e sse s  w h ere  ever the 
sam e are availab le . O ne canno t equate the ju r isd ic tio n  o f  a
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68 See A&C Act, s. 34(2)(a)(iii) and s. 48(1)(b) of the A&C Act.
69 Supra note 64 at paras 26- 29.



c o u rt o v e r  an a rb it r a l aw ard  to  th a t  o f  a c o u rt in  w r it
ju r isd ic t io n .

T h erea fte r , the co u rt no tes th a t w h ile  an exhau stive  expo sitio n  on w h at 
am ounts to fun dam en ta l p o lic y  o f  In d ia  w as im p o ss ib le , an aw ard  cou ld  be 
successfu lly  challenged  i f  on facts p roved  before them  the arb itrato rs fail to 
draw  an in ference w hich  ought to have been draw n or i f  they have draw n an 
in fe ren ce  w h ich  is on the face o f  it , u n ten ab le  re su lt in g  in  m isc a rr iag e  o f  
ju s t ic e . 70 R eca ll th a t on fac ts , the a rb itra l tr ib u n a l h ad  h e ld  th a t the d e lay  
from  the p o in t afte r w hen  the resp o n d en ts  in fo rm ed  the ap p e llan t th a t the 
lic en se  co u ld  n o t be o b ta in ed  from  the U n ited  S tates (US) au th o r it ie s  and 
offered to supply Canadian hydrophones was not attributable to the respondent 
and  d isa llo w ed  the deduction  m ade for th is p erio d . H ow ever, the co u rt w as 
o f  the op in ion  th a t th is p erio d  w ou ld  have to be d iv ided  in to  four d ifferen t 
com ponents. F irst, the time taken by the appellant to decide that an application 
shou ld  n o n eth e less  be m ade to the US au th o r it ie s ; se con d , the tim e taken  by 
the resp o n d en t to m ake the ap p lica tio n ; th ird , the tim e expended  by the US 
au th o rities  to fin a lly  re jec t the ap p lica tio n ; and f o u r t h , the tim e taken b y  the 
resp on d en t to convey the re jec tio n  o f  the app lication  to the appellan t.

T he court found itse lf  unab le to agree w ith  the v iew  o f  the tr ibunal that 
the delay in  respect o f  the second and fourth  in tervals  shou ld  be attributab le 
to the responden t, characterising  it as an erro r resu ltin g  in  the m iscarriage  o f  
ju stice  ap art from  the fact th at th ey  fa iled  to appreciate and draw  in ferences 
th at lo g ic a lly  flow  from  such p ro ved  facts.71 T here are several reasons to be 
d isg ru n tled  b y  th is  judgm en t.

F ir s t ly , the co u rt has expan d ed  the te rm  fu n d am en ta l p o lic y  o f  In d ia  to 
in c lud e  a rev iew  o f  the m erits  o f  the aw ard. F undam en ta l p o lic y  o f  In d ia  
w as a co m p o n en t o f  the n a rro w  co n cep tio n  o f  p u b lic  p o lic y  p u t fo rth  in  
R enu saga r th at sp ec ifica lly  p rec lud ed  a rev iew  o f  m erits o f  the award. It m ay 
be contended that certain  v io lations o f  pub lic p o licy  m ay be v io lations rooted  
in  the m erits  o f  the aw ard . Indeed , th is is p o ss ib le  b u t as d iscu ssed  above, 
the test is w hether the enforcem ent o f  the aw ard and not the aw ard or m erits 
itse lf  w ou ld  resu lt in  the v io lation  o f  pub lic policy, thus m erits could  on ly  be 
lo o ked  at to the ex ten t th a t the issue is in te rtw in ed  and  in ex tr ic ab ly  lin k ed  
w ith  the en fo rcem ent o f  the award. In effect, it  is an effects based  test. It is 
for th is reason  that the court in R enusaga r d id  no t rev iew  the aw ard for gran t
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o f  d e lin q u e n t in te re s t  as a v io la t io n  o f  F E R A , u n ju s t en r ich m en t o f  the 
re sp o n d en t, and  g ra n t  o f  co m p o u n d  in te re s t  on  co m p o u n d  in te re s t . I t is 
p o ssib le  to argue th at the court in  W estern G eco too adop ted  an effects based  
te s t to h o ld  th a t en fo rc in g  an aw ard  th a t d id  n o t p ass  the te s t o f  ju d ic ia l 
approach , n atu ra l ju stice  and W ednesbury reasonab leness w ou ld  render Ind ia 
a leg a l o rder w h ich  tu rn s a b lin d  eye to these erro rs and thus accep ts such 
errors as a va lid  p a rt o f  the Ind ia s lega l order. H ow ever, th is is p rec ise ly  the 
s lip p e ry  slope th a t the au th o r w arn ed  ag a in st earlier. In d eed , ev e ry  co u n try  
w o u ld  lik e  to av o id  b e in g  reck o n ed  as a n a tio n  w ith  a c a su a l a tt itu d e  in  
resp ect o f  ju stice  w here exped iency  is p re fe rred  over co rrec t reason ing. The 
effects b ased  te s t canno t be stretched  to a b lan ket p erm issio n  to rev iew  the 
m erits  o f  the aw ard  as has been  done in  W estern  G eco . S econd ly , in  an y  case, 
R en u sa g a r  m ad e  i t  c le a r  th a t  the c o u rt c an n o t m e re ly  se t a s id e  an aw ard  
becau se  it  d isag rees  w ith  the reaso n in g  o f  the a rb itra to r  on law  and  facts. 
H ow ever, the court in  W estern G eco does p rec ise ly  th is b y  tak in g  an approach 
d ifferen t from  the arb itra to r - d iv id ing  the de lay  in to  four d ifferen t in terva ls  
and h o ld in g  th at certa in  p erio d s o f  de lay  are attribu tab le  to the responden t. 
W hat is even m ore trou b lin g  is th at the court con flates such an erro r o f  an 
in fe ren ce  o f  lo g ic  w ith  a m isca rr iag e  o f  ju s t ic e , w h ich  can now  o n ly  open 
floodgates for appeal like challenges to awards on a ground  apart from  paten t 
i l le g a l ity .72

T he n ex t ju d g m en t in  tow  w as the d ec is io n  o f  A sso c ia t e  Builders73w here 
the arb itral tribunal had  held  that the delay in the construction  o f  a co lony by 
the p e titio n er b u ild er fo r the responden t (D elh i D evelopm ent A uthority) w as 
n o t a ttr ib u tab le  to th em  b u t to the re sp o n d en t th em se lves . B u t a d iv is io n  
bench  o f  the h igh  court set aside th is finding. As p er the Suprem e C ourt, a 
rev iew  o f  m erits  o f  the aw ard  is p re c lu d ed  excep t th ro u gh  the g ro u n d  o f  
p u b lic  po licy , th at too, in  lim ited  c ircum stan ces.74 T rac ing  the h is to ry  o f  the 
exp an s io n  and  co n tra c t io n  o f  the te rm  p u b lic  p o lic y  from  R enu sa ga r, S aw  
P ip es to W estern  G eco , the co u rt sough t to expo sit the m ean in g  o f  each su b 
term  under pub lic po licy .75 A dm itted ly, there was no need  for the court to go
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72 Further, it is extremely well established that a mere disagreement with the result of
the arbitration on a reappreciation o f facts and evidence does not constitute a valid 
exercise o f supervisory jurisdiction of the courts over an arbitration. F inally, the 
court conflates an error of an inference o f logic with a miscarriage of justice

73 A sso cia te  B u ild ers  v. D elh i D evelopm en t A u th or ity  (2015) 3 SCC 49 (here inafter
A sso cia te  B u ild ers).

74 Id., para 17.
75 Id., para 27.



in to  this exposition . A  read ing  o f  the case appears to ind icate that the bench 
w as w e ll in te n t io n e d  and  w as se ek in g  to un -d o  the dam age done b y  these  
earlie r judgm ents. For in stan ce , in  respect o f  the g rou nd  o f  p aten t illega lity , 
the court burdened  by p receden t had  to concede that vio lations o f  substantive 
law  o f  India includ ing the A & C A ct w ould  am ount to the aw ard being paten tly 
illega l. B u t the court m anaged  to tac tfu lly  quote on ly  the d icta  o f  M cD erm o tt 
I n t e r n a t i o n a l  Inc76 an d  R a sh tr iy a  I s p a t  N iga m  L td .,77 w h ich  r e p re s e n t  two 
rare p rio r instances o f  jud ic ia l restra in t where the court cautioned that m erely  
b ecause  the co u rt is o f  the o p in io n  th a t a co n trac t can be in te rp re ted  in  a 
particu lar way, it  w ould not be a ground to overrule the interpretation accorded 
b y  th e t r ib u n a l. H o w ev er , th e  b u rd en  o f  p re c e d e n t  w as m o st fe lt  w h ile  
in te rp re tin g  fundam ental p o licy  o f  Ind ia. The two judge bench  o f  N arim an  
and  G ogo i J J  cou ld  n o t o verru le  the th ree  jud ge  bench  dec is io n  in  W estern  
G e c o .

A s p e r  the d e c is io n  o f  W estern  G eco , the p r in c ip le  o f  W e d n e sb u ry  
re a so n a b len e ss  no w  stan d s ro o ted  as a to o l o f  in q u iry  fo r the v a lid ity  o f  
a rb itra l aw ards such th a t an aw ard  can be set aside fo r b e in g  a rb itra ry  and 
cap ric ious. T he te s t o f  W ednesbury  reaso nab leness  w as evo lved  in  the fie ld  
o f  adm in istrative law  and was to be used  in excep tional c ircum stances where 
the reaso n in g  o f  a ju d ic ia l au th o rity  is so un reaso nab le  such th a t no person  
a c t in g  re a so n a b ly  co u ld  have a rr iv ed  at the d ec is io n . It is  c le a r th a t w h at 
needs to be te sted  is the p ro cess  o f  reaso n in g .78 U nfo rtun ate ly , the effects 
b a sed  te s t fin d s in c o r re c t  ap p lic a t io n  h ere  such th a t the co u rt ju d g es  the 
p ro c e s s  o f  r e a s o n in g  b y  ju d g in g  th e  r e s u lt  i t  re a c h e s , an d  th u s , w o rks 
b a c k w a rd s  to p re su m e  a d is a g re e m e n t w ith  th e  re a so n in g , i f  th e re  is 
d isag reem en t w ith  the re su lt .79 H ow ever, the p ro cess  o f  ad ju d ica tio n  m ust 
take in to  accoun t the p o ss ib ility  o f  m ore than  one p lau s ib le  and reasonab le  
re su lt . T he re su lt b ased  app roach  is  f law ed  fo r e lim in a t in g  th is  p o ss ib ility . 
In d eed , th e  fac ts  in  W estern  G eco  se rve  as the e a s ie s t  i l lu s t r a t io n  fo r  th is  
issue. O ver and above the m anner o f  app lication  o f  the W ednesbery princip le 
is its v e ry  im p o rta tio n  in to  arb itra tion  w h ich  now  m eans th at the court w ill
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76 M cD erm ott In te rn a tion a l Inc. v. B urn  S tanda rd  Co. Ltd. (2006) 11 SCC 181.
77 R ashtriya Ispa t N igam  Ltd. v. D ewan Chand Ram Saran  (2012) 5 SCC 306.
78 A sso cia ted  P ro v in c ia l P ictu re  H ouses L td. v W ednesbury C orpora tion  [1948] 1 KB

223; C ouncil o f  C iv il S ervice Unions v. M in ister f o r  the C iv il S ervice  [1985] AC 374.
79 See apprehensions expressed  in R (B loggs 61) v. S ecre ta ry  o f  S ta te f o r  the H ome

D epartm en t [2003] 1 W L .R . 2724.; R (W ilk inson) v. B roadm oor S p e c ia l H osp ita l 
[2001] EWCA Civ 1545 as to how the W ednesbury test is being used for a merits 
based  review.



have to look  into m erits and use their d iscretion  and w isdom  to decide i f  the 
resu lt and reasoning m erit interference. The uneasiness o f  the court in A ssocia te 
B u ild er s  abou t the im p o rta tio n  o f  the W ed n esb ury  p r in c ip le  in to  a rb itra tion  
law  is palpab le even though it is no t express. In paragraph  31 the court holds 
th a t  th o se  f in d in g s  w h ich  are b a se d  on no ev id e n c e , ir r e le v a n t  ev id en ce  
and /or igno ran t o f  v ita l evidence are liab le to be set aside. In paragraph  33, 
the court tries to rem edy th is b y  w arn in g  th at courts canno t s it in  appeal o f  
the arb itra l aw ard  to co rrec t erro rs o f  fact to h o ld  th at an aw ard b ased  on 
lit t le  ev id en ce  o r on ev id en ce  w h ich  does n o t m easu re  up in  q u a lity  to a 
tra in ed  le g a l m in d  w o u ld  n o t be h e ld  to be in v a lid  on th is  sco re . A t firs t 
in s tan c e , th is  seem s in c o n s is te n t w ith  its  h o ld in g  in  the e a r lie r  p arag rap h . 
W h at the co u rt is try in g  to do is p rev en t a re su lt b ased  app roach  th a t has 
b eco m e endem ic to ad m in is tra t iv e  law . T h is em p hasis  is ev id en t from  the 
fo llo w in g  exp o sitio n  once it  is fo un d  th a t the a rb itra to rs  ap p ro ach  is no t 
arb itrary  o r capric ious, then he is the la s t w ord  on facts. In all, the decision  
o f  A sso c ia te  B u ild er s  m u st be lau d ed  fo r b e in g  a co n sc ien tio u s  d ec is io n  th at 
co u ld  o n ly  do so m uch u n d er b in d in g  p reced en t. A  ca re fu l re ad in g  o f  the 
judgm en t w ou ld  prov ide enough gu idance for the h igh  courts to take a m ore 
restra ined  approach , p ro v id ed  th a t the courts are carefu l to p ick  up the cues 
le f t  in  the ju d g m e n t. U n fo r tu n a te ly , n o t ev e ry  su b se q u e n t d e c is io n  a f te r  
A sso c ia t e  B u ild e r s  h as to w ed  the lin e  as s u c c in c tly  as A sso c ia t e  B u ild er s . Y et 
so lace  can  be fo u n d  in  a m a jo r ity  o f  d ec is io n s  w h ere  the co u rt h as c ited  
p a ra g ra p h  33 o f  th e  ju d g m e n t to  h o ld  th a t  an a rb it r a l tr ib u n a l m u st be 
considered  the la s t w ord  on facts even i f  the find ing  is b ased  on little  or no 
ev idence un less it  is show n to be perverse  o r il le g a l ,80 and thus courts have 
refused to interfere in respect o f  possib le errors by  the arbitral tribunal on the 
q u estio n  o f  c a lcu la tio n  o f  the v a lu e  o f  w o rk  done u n d e r a c o n tra c t ,81 the 
question  o f  ca lcu la tio n  o f  co m p en satio n ,82 lo ss o f  p ro f it ,83 e t c .

Even so, the la rger p rob lem  that the courts w ere now  p erm itted  to review  
the m erits o f  an aw ard still rem ained  in need  o f  a remedy. The p rob lem  w as 
exacerbated b y  those decisions o f  h igh courts w hich did not notice the tapering
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80 P uri C onstruction  P. Ltd. v. L arsen and  Toubro L td., M AN U/D E/1316/2015; S ilv er  
Resorts H otel India Pvt. Ltd. v. Wimberly A llison Tong & Goo (UK), MANU/DE/1650/ 
2016; R ajesh  V. Choudhary v. K sh itij R ajiv Torka M AN U/M H/2436/2015; Valecha 
E ngineering L im ited  v. A irports A uthority o f  India  (I.A .D .), MANU/MH/2375/2015.

81 M ariners Buildcon India Ltd. v. K.V. M akkar Contracts, 2015(1) ARB LR 289 (Delhi).
82 N ational H ighways A uthority o f  India  v. O riental Pathways (Nagpur) Pvt. Ltd. , MANU/ 

DE/1237/2016.
83 D elh i S ta te In d u s tr ia l In fra s tru ctu re  & D evelopom en t C orpora tion  v. R oshan R ea l 

Estates Pvt, MANU/DE/1371/2015.



o f  the d icta  o f  W estern  G eco in  A sso cia te  B u ild ers and w en t in to  an unabashed  
e n q u iry  o f  m erits  o f  the aw ard  and  se t as id e  aw ards w h ere  th ere  w as no 
un ity  in the tribunal s and court s opinion on law  and evidence.84 U nfortunately, 
the S u p rem e C o u rt too  d id  n o t d if fe re n t ia te  b e tw een  the d ic ta  o f  W estern  
G eco  and  A sso c ia t e  B u ild er s .  In  N a tio n a l H igh w a y s  A u th o r i t y  o f  I n d ia  v . IT D . 
C em en ta tion  In d ia  L im ited ,85 the co u rt c ited  the d ec is io n  o f  A sso c ia t e  B u ild er s  
and  M cD erm o tt  to h o ld  th a t the in te rp re ta tio n  g iven  by the a rb itra l tr ib u n a l 
to the p rice escalation  clause in a con tract for lay ing  a five lan d  h ighw ay and 
paym ents th ereun der w as a p lau s ib le  in terp re ta tio n  and thus did  no t w arran t 
in terference .86 H ow ever, the d irection  o f  the arb itral tribunal to refund royalty 
w as set as ide  on the g ro u n d  th a t i t  w as n o t co vered  b y  any c lause  o f  the 
contract and therefore considered beyond the scope o f  the contract jurisd iction 
o f  the arb itra to r.87 O nce again , the court con flated  a find ing  on m erits as an 
erro r o f  ju risd iction .

In  th e  d e c is io n  o f  S ta te  o f  O r is sa  v . S a m a n ta ry  C on s tru c t io n . P v t. L td . ,88 
th e  S u p rem e C o u rt c ite d  th e d e c is io n s  o f  th e  W estern  G eco  an d  A sso c ia t e  
B u ild ers to set aside the arb itra l aw ard as it  d id  no t agree w ith  the calcu lation  
o f  com pensation  for w ro n gfu l se izure o f  the veh ic le  m ere ly  on the basis  o f  
h ire charges exclusive o f  the value o f  the m ach inery, thus choosing to ignore 
the h o ld in g  o f  A sso cia te B u ild ers  that the errors o f  the arb itra l tr ibunal in  this 
re sp ec t w o u ld  be final.

In d eed , it  is asto n ish in g  th a t these  jud gm en ts  cam e at a p o in t w hen  the 
ju d ic ia ry  w as w e ll a long  the w ay  o f  a p ro -ac tive  course co rrec tion  to rec tify  
th e  d am age  done b y  th e  ju d g m e n ts  d is c u s se d  h e re in b e fo re . In  fa c t , S aw  
P ip es  w as p erh ap s the o n ly  b lo t le f t to be erased . In  an y  case, the ju d ic ia ry  
w as w ell aw are o f  the p rev a ilin g  sen tim en t in  favour o f  ju d ic ia l re s tra in t in 
rev iew in g  the m erits  o f  an aw ard. In teresting ly , these m ixed  s ignals cam e at 
a tim e  w h en  the le g is la tu re  h ad  e m b ark ed  on its  ow n co u rse  c o rre c t io n  
th rough  the L aw  C om m ission  w h ich  cu lm inated  in  the 246 th R ep o rt.89 T hese 
two judgm ents p rom pted  the Law  C om m ission to u rgen tly  issue an addendum
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84 See Seem aben  v. M otibha i K. P a te l M anguben, 2015(3) BomCR 288, B.E . B illim oria
& Co. L̂ td. v. R^aheja Universal Private L t̂d., MANU/MH/2917/2015.

85 N ation a l H ighways A u th or ity  o f  Ind ia  v. ITD . C em entation  Ind ia  L im ited , MANU/ 
SC/0490/2015

86 Id., para 21.
87 Id., para 36.
88 2015 SCC OnLine SC 856.
89 Law Commission of India, 246th Report, supra note 43.



to c larify  the scope o f  the phrase fundam ental p o licy  o f  Ind ia  and caution  
that it  d id  no t en tail a rev iew  on the m erits o f  an award.

IV Legislative course correction

B y leg is la tin g  the A rb itration  and C onciliation  A m endm ent A ct, 2015 , that 
w as p a s se d  e a r ly  la s t  y e a r , the le g is la tu re  a c c e p te d  the re co m m en d a tio n s  
m ade b y  the L aw  C om m ission  in  its rep o rt. In p a rticu la r , an exp lan atio n  to 
section  34 has been  in trod u ced  th a t states, fo r the avo idance o f  doubt, the 
te s t as to w h eth er th ere  is a co n traven tio n  w ith  the fu n d am en ta l p o lic y  o f  
Indian law  shall no t entail a rev iew  on the m erits o f  the dispute. 90 The tenor 
o f  th is am endm ent is in te restin g , it  is a lm ost a p ro scrip tio n  to the ju d ic ia ry  
from  the leg islatu re on w hat it  is no longer em pow ered to do and appears to 
be unp receden ted  in  th is respect. Indeed , even the Law  C o m m ission s repo rt 
reeks o f  exasp era tio n  on the fac t th a t the ju d ic ia ry  h ad  a llow ed  ap p ea l like 
challenges to aw ards under the grou nd  o f  fundam ental p o lic y  o f  In d ia .91 The 
sm all sam ple size o f  cases, considering and applying the am endm ent, however, 
sh o w  th a t  th e  ju d ic ia r y  h as  n o t t r e a te d  th is  am e n d m en t as a co m p le te  
p ro sc rip tio n  from  lo o k in g  in to  m erits . W h ile  the am endm en t is in  e ffec t an 
o v e rru lin g  o f  the d ec is io n s o f  W estern  G eco  and  A sso c ia te  B u ild er s , o n ly  one 
d e c is io n  h as t r e a te d  i t  so th e  H igh  C o u rt o f  D e lh i in  R o ya l S u n da ra m  
A ll ia n c e  I n su r a n c e  Co. L td . v . C E P C O  I n d u s t r i e s  P v t. L td .'9'2 u n e q u iv o c a lly  
he ld  that the aw ard could  not be rev iew ed on m erits. H ow ever, in  the case o f  
S ilv e r  R^esorts H o te l In d ia  P vt. L td . v. W im berly Al^lison T ong &  G oo (U K ),93 the 
court still enquired into the m erits o f  the award and then adopted a restrained 
ap p ro ach  to h o ld  th a t the co u rt co u ld  n o t s it in  ap p ea l o f  the aw ard , thus 
m ere ly  to e ing  the line o f  A sso cia te B u ild ers. W orse, the M adras H igh C ourt in 
S .K .S . L og is tic  L td. v. O il &  N a tu ra l G as C orpora tion  L td .94 despite rep roducing  
the am endm ent in  its judgm en t, rev iew ed  m erits , d isag reed  w ith  the find ings 
on ev id e n c e  to  h o ld  th a t  th e  aw ard  w as p a te n t ly  i l le g a l  an d  a g a in s t  the 
fu n d am en ta l p o lic y  o f  In d ia . I f  th ese  d ec is io n s are to serve as a c lue , the
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90 Law Commisision of India, Supplementary to Report no. 246: Amendments to the 
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le g is la tu r e  sh o u ld  h ave  in  fa c t  la id  d ow n  m o re  r e s tr ic t iv e  c o v en an ts  b y  
ex p re ss ly  o v e rru lin g  W estern  G eco and A sso cia te  B u ild er s  to rein  in and ensure 
u n ifo rm ity  from  the jud ic iary .

In this vein, the am ount o f leew ay given to the courts under the am endm ent 
is troubling. Section 34 o f  the new  A ct provides that an arb itral aw ard arising 
ou t o f  arb itrations o ther than  in terna tio n a l com m ercial arb itrations, m ay  also 
be set aside b y  the court, i f  the court find that the aw ard is v itiated  b y  paten t 
i l le g a l ity  ap p ear in g  on the face o f  the aw ard ; p ro v id ed  th a t an aw ard  shall 
no t be set aside m ere ly  on the grou nd  o f  an erroneous app lication  o f  the law 
o r b y  re -ap p rec ia tio n  o f  ev idence.

T h e fo llo w in g  p o in ts  n eed  to be co n sid e red . I t is ap p rec iab le  th a t the 
le g is la tu r e  h as  n o w  re c o g n is e d  th e  d if fe re n c e  b e tw e e n  d o m est ic  aw ard s  
re n d e re d  in  a n o n - in te rn a t io n a l c o m m erc ia l a rb it ra t io n  and  in te rn a t io n a l 
com m erc ia l a rb itra tion  and the stan dard  o f  pub lic  p o lic y  app licab le  to each. 
S im ila r ly , sec tio n  48 now  sp ec ifies  the h eads o f  p ub lic  p o lic y  and  does no t 
m ention  p aten t ille g a lity  as a g rou nd  in line w ith  S hree L a l M aha l.95 The Law  
C o m m iss io n  re a so n e d  th a t  th e  c o u rts  w o u ld  h ave  g r e a te r  le g it im a c y  in  
in te rv e n in g  in  a p u r e ly  d o m e st ic  a rb it r a t io n  as o p p o se d  to  a d o m est ic  
a rb itra tio n  w ith  ce rta in  in te rn a tio n a l fea tu res . H ow ever, it  does n o t c la r ify  
ho w  the ju d ic ia r y  h as such  le g it im a c y .96 T he o n ly  d is t in c t io n  th a t p e rh ap s  
ex ists  b etw een  the tw o aw ards is th at w h ile  in te rv en in g  in  dom estic  aw ards 
no in ternationa l ob ligations are v io lated . T h at there is no p rin c ip led  basis for 
in te rv en in g  in  a rb itra l aw ards is reco gn ised  b y  the Law  C om m ission  as w ell 
w h en  th e y  re c o g n is e d  th a t  th e  s ta n d a rd  in  S a w  P ip e s  w as e x tre m e ly  
un w arran ted  yet the leg is la tu re  needed  to a llay  the fears o f  the ju d ic ia ry  and 
o th er stakeho ld ers  in  the q u a lity  o f  a rb itra l aw ards ren d ered  dom estica lly .
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95 S. 48 of the new A&C Act, now states:
Explanation 1. For the avoidance of any doubt, it is clarified that an award is in

conflict with the public policy of India, only if,
(i) the making of the award was induced or affected by fraud or corruptionor was 

in violation of section 75 or section 81; or
(ii) it is in conflict with the fundamental policy of Indian law; or
(iii) it is in conflict with the most basic notions or marality or justice.

Explanation 2. For the avoidance of doubt, the test as to whether there is a
contravention w ith the fundam ental policy o f Indian law shall not ential a
review on the merits of the dispute. .

96 Law Commission 246th Report, supra note 43 at paras 34-35.



T his signals th at the court is still re luctan t to give arb itration  the p ar ity  it 
d e se rv es  w ith  o th e r  ju d ic ia l p ro ce sse s . W h ile  it  is  tru e  th a t th ere  is g re a t  
room  for im p ro vem en t in  the dom estic  lan dscap e  o f  a rb itra tio n , a s ign a l o f  
co n fid en ce  from  the le g is la tu re  and  the ju d ic ia ry  sh o u ld  be s im u ltan eo u s . 
The ju d ic ia ry  can still send th is s ignal since the leg is latu re  has effective ly  le ft 
the ball in  their court; as under the am ended section 34, the jud ic iary  can still 
rev iew  a p u re ly  dom estic  aw ard  on the g ro u n d  o f  p a ten t illega lity .

H ow ever, it  is m ade express that an aw ard cannot be set aside m ere ly  on 
the g ro u n d  o f  an erro n eo u s ap p lica tio n  o f  the law  or by  reap p rec ia tio n  o f  
ev id en ce . 97 T h u s it  seem s th a t the le g is la tu re  in te n d s  to go  b ac k  to the 
in te rp re ta t io n  g iven  to S aw  P ip es  th a t p a te n t i l le g a l ity  m u st go  to the v e ry  
root o f  the m atter and a m ere violation o f  m erits o f  the award is no t sufficient 
to m erit a review. D ecid ing w hat reasons or facts m ay contribute to an incorrect 
read in g  o f  the law  o r facts to render the aw ard  p a ten tly  ille g a l th at goes to 
the very  root o f  the m atter is still the prerogative o f  the judiciary. It is hoped 
that the lease o f  life given  to arb itration  in Ind ia  th rough  the A rb itration  and 
C o n c ilia tio n  A m en dm en t w ill n o t be sh ort-lived .

V Conclusion

W hile ground o f  paten t illegality  can be presen tly used to set aside domestic 
aw ard s a r is in g  o u t o f  n o n - in te rn a t io n a l co m m erc ia l a rb it ra t io n s , i t  is n o t 
a p p lic a b le  on d o m e st ic  aw ard s a r is in g  o u t o f  in te rn a t io n a l c o m m e rc ia l 
a rb it r a t io n . W ith  re sp e c t to s e t t in g  a s id e  fo re ig n  aw ard s , th is  g ro u n d  is 
app licab le  on ly  on arb itra tion s th a t com m enced  b efo re  O ctober 23 , 2015 in 
resp ect o f  a rb itra tion  ag reem en ts en tered  in to  betw een  M arch  13, 2002 and 
S ep tem b er 6, 2012 . A lso , m er its  o f  the aw ard  can n o t be rev iew ed  on the 
grou nd  o f  fundam ental p o lic y  o f  Ind ia  consequent to the A & C  A m endm ent, 
2015 o v e rru lin g  W estern  G eco  (b u t see S ilv e r  R eso r ts  H o te l In d ia  P vt. L td .) , in  
both , dom estic aw ard aris ing  out o f  n on -in ternational com m ercial arb itrations 
and dom estic aw ard aris ing  out o f  in ternational com m ercial arb itrations. W ith 
re sp ec t to fo re ign  aw ards, m erits  o f  the aw ard  can n o t be rev iew ed  on the 
grou nd  o f  fundam en tal p o lic y  o f  In d ia  p u rsu an t to A & C  A m endm ent, 2015 , 
w h ich  c o n firm ed  the p r in c ip le  la id  in  R enu sa ga r.

W hile the aforem entioned  sum m ary encapsu lates the concerted  corrections 
m ade b y  the ju d ic ia ry  and leg is la tu re , it  also  p ro m pts us to th in k  abou t the 
num erous m istakes th a t were m ade in  the firs t p lace  and fu rther, the erratic
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97 A&C Act, proviso to section 34 (2A).



natu re in  w hich  these m istakes were com m itted . T hese ju d ic ia l errors cannot 
the com partm entalised into a span o f  the w hack-a-m ole. E very tim e the ground 
o f  p a te n t i l le g a l ity  o r an a sp ec t o f  it  w as s a t is fa c to r ily  d ea lt w ith , an o th er 
aspect o f  public p o licy  such as fundam ental p o licy  o f  Ind ia was treated  in  the 
sam e care less m anner. T h is ind icates th at leg is la tive  am endm ents in  iso la tion  
w ou ld  no t suffice un til a ttitud inal am endm ents are m ade b y  the jud ic iary , the 
leg is la tu re  and all o ther s takeho lders. T he p ic tu re  p resen ted  b y  th is p ap er is 
no t perfect. D om estic awards can still be review ed on m erits since not enough 
s ta k e h o ld e r  su p p o rt co u ld  be g a th e re d  fo r a co m p le te  o v e r ru lin g  o f  S aw  
P ip es  b y  le g is la t io n . F u rth e r , the co m p lic a ted  in te rp la y  o f  BA L C O , S a tyam  
and  the A & C  A m en d m en t m eans th a t a ce rta in  set o f  fo re ign  aw ards and 
ag reem en ts  are n o t im m une from  the S a w  P ip es  s tan d a rd  and  th ey  req u ire  
spec ia l a tten tion . D esp ite  the d eta iled  and specific  p ro scrip tio n s p ro v id ed  in 
the A & C  A m endm ent, the final w o rd  on fin a lity  o f  arb ital aw ards is still w ith  
the jud ic iary w hich acts as the good m an in the saddle 98 to tame the unru ly  
horse 99 th at is p u b lic  p o licy .
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98 E nderby Town F ootba ll Club Ltd. v. F ootba ll A ssn. Ltd. (1971) Ch. 592.
99 R ichardson  v. M ellish  (1824) Bing 229, per Burrough, J.


