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A b strac t

Goods and services tax (GST) is designed to subsume aU existing imposts 
on goods and services into a comprehensive levy and make it applicable 
to all supplies of goods and services. It is expected to make India a single 
market which will eventually boost economic growth in the country. This 
paper, however, points out that in reality both the basic tenets are not 
going to be practiced fully and, therefore, the vices that existed in the pre- 
GST era like multiplicity of taxes, cascading effect etc., will continue to a 
great extent even in the GST regime. Possibilities for the levy of certain 
taxes on goods and services besides GST cannot be ruled out. Similarly, by 
excluding the supply of petroleum products and potable liquor from GST 
net, the economic impact of GST will be considerably reduced. This paper 
also proposes alternative schemes for resolving these issues.

I Introduction

GENERAL ORIENTATION o f the goods and services tax (GST) in India 
is very obvious; subsume all existing taxes and duties on goods and services 1 

into a com prehensive GST and apply it un ifo rm ly on the supply o f goods 
or services in the course o f business with a seamless input tax credit (ITC) 
mechanism  across the board. In the case o f intrastate supply, the levy would 
be by the Union and the states concurren tly  w hile it w ould be exclusively 
by the Union when the supply is in the course o f interstate or international 
trade or com m erce. The Constitution (One H undred and F irst Amendment)
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Central excise duty, additional excise duty, excise duty levied under the Medicinal 
and Toiletries Preparation Act, service tax, additional customs duty, special additional 
duty of customs, union surcharges and cesses, VAT /sales tax, entertainment tax 
(unless it is levied by the local bodies), luxury tax, taxes on lottery, betting and 
gambling, state cesses and surcharges in so far as they relate to supply of goods 
and services and entry tax are the taxes and duties.
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A ct, 20162 (here inafter A m endm ent Act) and its forerunner in 2011 3 have 
generally acknowledged these precepts. The com prehensive GST is prim arily 
in ten ded  to e lim inate the com plex ities assoc ia ted  w ith  the m u ltip lic ity  o f 
levies and the corresponding effect o f cascading o f tax. It has also envisioned 
d ecreasin g  com pliance cost, reducing  the evasion leve l, p lu gg in g  revenue 
leakages and im proving the effic iency o f  co llection which altogether m ight 
g ive a b oost to the dom estic econom y. It has been p o in ted  out that the 

im p lem en tatio n  o f  a com prehensive GST across goods and serv ices is 
expected, ce teris pa r ibu s, to increase India s GDP som ewhere w ithin a range 
o f 0.9 per cent to 1.7 percent. 4  Integration o f all taxes and duties on goods 
and services into a single levy and applying it to the supply o f all goods and 
serv ices are the fundam en ta l p rin c ip les  o f  the GST. H ow ever, from  the 
provisions/clauses o f the Am endm ent Act, it is d iscern ib le that in practice 
these princip les w ill not be fully followed and at the operational level there 
w ill be some serious aberrations from these fundam ental tenets. N either all 
taxes and duties on goods and services w ill be m erged into a single levy nor 
will GST be applicable to supply o f all goods or services. Every projection of 
economic growth and claims o f sim plification o f procedures, elim ination o f 
m u ltip lic ity  o f  taxation  and consequent cascad ing effect e t c ., are based on 
the splendid ideas o f merger o f all taxes and duties on the goods and services 
into a single levy and the extensive application o f such a tax on the supply o f 
all goods and services. It is evident that such an ideal situation is not going to 
be created  under the GST regim e in India. On the contrary, some o f  the 
important levies on goods are not going to be subsumed under GST and they 
w ill be allow ed  to operate s im u ltaneously  w ith  the GST and some o f  the 
m ost revenue prom inent goods are proposed to be excluded from the GST 
net. These are the two m ain flaws in the p roposed  GST schem e in  Ind ia 
which is go ing to reduce the scope and benefits o f the reform . For a full- 
fledged GST, gran ting  optim al econom ic and com m ercial advantages to the
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2 Received the assent of the President of India on Sept. 8 , 2016.
3 The Constitution (One Hundred and Fifteenth Amendment) BiU, 2011.
4 National Council of Applied Economic Research, Moving to Goods and Services Tax

in India: Impact on India s Growth and International Trade (Dec., 2009). However, 
this claim has been negated by Goldman Sachs, which estimated that the GST, as 
proposed, would add only about zero to half a percentage point to the annual GDP 
growth of India. See Puja Mehra, Modi Govt. s Model for GST May Not Result in 
Significant Growth Push The Hindu, Sept. 7, 2015.



exchequer, trade and industry, and the consum ers, it is im perative that these 
issues are p roperly  addressed and the deficiencies are appropriately cured.

Two im portant aspects o f the forthcom ing GST, i.e., non-integration  o f 
all levies o f goods and services and exclusion o f certain com m odities from 
the GST net are exam ined in this paper. The constitutional directives with 
regard  to taxatio n  are exp la in ed  and the taxes and duties on goods and 
services under the Indian C onstitution are listed  out. Those im posts which 
are not go ing to be m erged with GST and sim ultaneously operate with GST 
are elucidated and the repercussions o f such exclusions are examined. Possible 
suggestions to overcome the adverse im plications o f these problems are also 
made in the concluding part.

II Constitutional requirements for taxation and a unique 
scheme for GST

Article 265 o f the Constitution o f India mandates that [n]o tax shall be 
levied or collected except by authority o f law. It has been succinctly declared 
that w ithout the backing o f a valid  law  enacted by a com petent leg islature, 
no governm ent is elig ib le to levy or co llect any tax. W hile in terp reting  the 
scope and legal connotation o f article 265, the Supreme Court in K.T. M oopil 
N air  v. S ta te o f  K era la5 held :

Article 265 imposes a lim itation on the taxing power o f the State 
in so far as it provides that the State shall no t levy or co llect a 
tax, except by au thority o f law , that is to say, a tax cannot be 
levied or collected by a mere executive fiat. It has to be done by 
authority o f law , which m ust mean valid  law. In order that the 
law  m ay be valid , the tax proposed to be levied m ust be within 
the legislative competence o f the Legislature im posing a tax and 
authorising the collection thereof

Taxing subjects for the Union and the states are allotted through specific 
entries in the legislative lists o f the seventh schedule to the Constitution. In 
the co n stitu tio n a l schem e o f  taxatio n , spec ific  en tries in  the appropriate 
le g is la t iv e  lis ts  o f  the seven th  schedu le  is m an d ato ry  fo r en ab lin g  the 
legislatures to enact laws for the levy and collection o f tax. A general entry in 
the legislative list does not grant power to the law  m aking bodies to enact a 
statute for levying tax on that subject. In M.P. V. Sundararam ier & Co v .  State
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5 AIR 1961 SC 552; See also, Chhotabhai Jethabhai Patel v. Union o f India, AIR 1962 
SC 1006 and Ujjam Bai v. State o f U.P, AIR 1962 SC 1621.



o f  A ndhra  Pradesh,"6 it  was held  that in  the schem e o f  our C onstitu tion  a 
general entry does not include the power o f taxation. There can be general 
entry and taxing entry on a single subject7  but no legislature will be competent 
to enact a tax in g  statute un less a specific leg is la tiv e  en try is g iven  in  the 
appropriate list o f the seventh schedule. The legislative power is dem arcated 
and distributed between the Union and the states under article 2 4 6  and the 
territorial jurisdiction o f the laws made by different legislatures are regulated 
by article 245 . 8  The residuary power o f legislation is vested with the Parliament 
under article 248 read with entry 97 o f the Union lis t . 9

The d istinctive feature o f the tax entries in the leg is lative lists  o f  the 
seven th  schedu le is th a t th ey  are m u tu a lly  exc lusive  and operate  
independently . 1 0  There is no area o f taxation that is being held simultaneously 
by the U nion and the sta tes . In H oech st P h a rm a ceu tica ls  L td .  v. S ta te  o f
B iha r 1 1  it  was h e ld :

A scrutiny o f Lists I and II o f the Seventh Schedule would show 
that there is no overlapping anywhere in the tax ing pow er and 
the C onstitu tion  gives independent sources o f taxation  to the 
Union and the states. Following the scheme o f the Government 
o f India Act, 1935, the Constitution has made the taxing power 
of the Union and of the states mutually exclusive and thus avoided 
the d iff icu lt ie s  w h ich  have arisen  in  som e o th er Federal 
Constitutions from overlapping powers o f taxation. Thus, in our 
Constitution, a conflict o f the taxing power o f the Union and o f 
the States cannot arise.
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6  AIR 1958 SC 468.
7 For example, the Constitution of India, schedule VII, list I, entries 42 and 92A.
8  For details, see State o f Bombay v. R. M. D. Chamarbaugwala, AIR 1957 SC 699.
9 For the interpretation of principles regarding residuary power of legislation especially 

in relation to taxation, see Union o f India v. H.S. Dhillon, AIR 1972 SC 1061.
10 Although double taxation is permissible, the event of taxation must be different 

and distinct. See State o f Bombay v. United Motors (India) Ltd., [1953] SCR 1069; 
Bengal Immunity Co. Ltd. v. State o f Bihar [1956] 2 SCR 603; Tata Iron and Steel Co. 
v. S. R. Sarkar, AIR 1961 SC 65; Radhakisan Rathi v. Addl. Collector, AIR 1995 SC 
1540. Double taxation can happen especially when a subject which in one aspect 
and for one purpose falls within the power of a particular legislature may in another 
aspect and for another purpose falls within another legislative power. For detailed 
analysis of the aspect theory of interpretation see Federation o f Hotel & Restaurant 
Association o f India v. Union o f India, AIR 1988 SC 1291.

11 [1983] 3 SCR 130. See State o f West Bengal v. Kesoram Industries Ltd. (2004) 10 SCC 
201 wherein the Supreme Court has summarised the principles.



The above p rinc ip les were re iterated  by the Suprem e C ourt in G odfrey 
P hillip s (I) L td. v. State o f  U.P.12 and it further clarified  that tax ing entries 
must be construed with clarity and precision so as to maintain such exclusivity, 
and a construction o f a taxation entry which m ay lead to overlapp ing m ust 
be eschew ed. I f  the tax in g  pow er is w ith in  a p articu la r leg is la tiv e  fie ld  it 
w ould fo llow  that o ther fields in the leg is lative lists m ust be construed to 
exclude this field so that there is no possib ility o f legislative trespass.

However, the structure o f GST as proposed by the Amendm ent Act has 
not been constructed on these general principles o f taxation under the Indian 
Constitution such as specific leg islative entry and m utually exclusive pow er 
etc., which have so far been treated as the touchstones for the constitutional 
va lid ity  o f a fiscal statute. The A m endm ent Act, on the contrary, provides 
concurrent taxation by the Union and the states on the same event and tax 
base. N either any specific en try regard ing  GST is p rov ided  in  any o f the 
legislative lists nor has the Amendm ent Act inserted any such entry in them. 
Instead, the Amendment A ct has inserted a specific article in the Constitution 
to grant legislative powers to the Union and the states to levy GST . 1 3

In the GST regim e, the U nion and the s ta te s 1 4  w ill co n cu rren tly  levy 
central GST (CGST) and state GST (SGST) on intrastate supply o f goods or 
serv ices w hile U nion w ill have exclusive pow er to lev y  In teg ra ted  GST 
(IGST) on interstate supply and also on supply in the course o f im port into 
the territory o f India . 1 5
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12 (2005) 2 SCC 515.
13 Art. 246A reads thus: 246A. (1) Notwithstanding anything contained in articles 246

and 254, Parliament, and, subject to clause (2), the Legislature of every State, have
power to make laws with respect to goods and services tax imposed by the Union
or by such State.
(2) Parliament has exclusive power to make laws with respect to goods and services 
tax where the supply of goods, or of services, or both takes place in the course of 
inter-State trade or commerce. shall, in respect of goods and services tax referred 
to in clause (5) of article 279A, take effect from the date recommended by the 
Goods and Services Tax Council.
Explanation- The provisions of this article, shall, in repect of goods and services 
tax referred to in clauses (5) of article 279 A, take effect from the date recommended 
by the Goods and Services Tax Council .

14 Including union territory with legislature.
15 Art. 269A reads thus: 269A. (1) Goods and services tax on supplies in the course

of inter-State trade or commerce shall be levied and collected by the Government



III Taxing powers of the Union and the states

Entries 82 to 92C o f list I and entries 45 to 63 o f list II o f the seventh 
schedule to the C onstitu tion  d istributes the areas o f taxation  betw een the 
Union and the state governments respectively . 1 6 Since the scope o f this paper 
is lim ited  to tax on goods or services, on ly those lev ies which w ould have 
been subsum ed to form  GST are considered here.

The Union levies on goods or services are customs and export duties , 1 7  

excise duties except on alcoho lic liquors for hum an consum ption , opium , 
Indian hemp and other narcotic drugs and narcotics , 1 8  term inal taxes on goods 
or passengers carried by railway, sea or air; taxes on railway fares and freights , 1 9  

taxes other than stamp duties on transactions in stock exchanges and futures 
markets , 2 0  taxes on the sale or purchase o f newspapers and on advertisements 
pub lished  therein , 2 1  taxes on the interstate sale or purchase o f goods other 
than new spapers , 2 2  taxes on the interstate consignm ent o f goods 2 3  and taxes 
on services . 2 4  In addition to these imposts, the Union Government is competent 
to levy tax on any matter that is not under the fiscal jurisdiction o f the states . 2 5  

The state levies on these areas are taxes on m ineral rights , 2 6  excise duties on
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of India and such tax shall be apportioned between the Union and the States in the 
manner as may be provided by Parliament by law on the recommendations of the 
Goods and Services Tax Council.
Explanation. For the purposes of this clause, supply of goods, or of services, or 
both in the course of import into the territory of India shall be deemed to be supply 
of goods, or of services, or both in the course of inter-State trade or commerce.
(2) Parliament may, by law, formulate the principles for determining the place of 
supply, and when a supply of goods, or of services, or both takes place in the 
course of inter-State trade or commerce.

16 The various entries in the legislative lists are not powers of legislation but fields 
of legislation. See Kesoram Industries Ltd, supra note 11.

17 The Constitution of India, schedule VII, list I, entry 83.
18 Id., entry 84.
19 Id., entry 89.
20 Id., entry 90.
21 Id., entry 92.
22 Id., entry 92A.
23 Id., entry 92B.
24 Id., entry 92C.
25 Id., entry 97.
26 The Constitution of India, schedule VII, list II, entry 50.



alcoho lic liquo rs for hum an consum ption , opium , Ind ian  hemp and other 
narcotic drugs and narcotics , 2 7  entry tax , 2 8 taxes on the consumption or sale 
o f  e le c tr ic ity , 2 9  taxes on the lo ca l sale o r p u rchase  o f  goods o th er than 
new spapers , 3 0  taxes on advertisem ents other than advertisem ents pub lished  
in  the new spapers and advertisem en ts b ro ad cast by rad io  or te lev is io n , 3 1  

taxes on goods and passengers carried  by road or on in land  w aterw ays , 3 2

taxes on vehicles , 3 3  taxes on animals and boats , 3 4  to lls , 3 5  taxes on professions, 
trades, callings and em ploym ents , 3 6  cap itation taxes 3 7  and taxes on luxuries, 
includ ing taxes on entertainm ents, am usem ents, betting and gam bling . 3 8  The 
Union and the state governm ents are also em powered to levy surcharges on 
these taxes.

For an ideal and hassle free GST, all these im posts have been m erged 
into a comprehensive GST. Since GST is designed as a comprehensive tax by 
m erg in g  all taxes cu rren tly  ex is tin g  on tran sac tio n s in v o lv in g  goods and 
serv ices, it  is assum ed that in the p o st GST scenario no other type o f tax 
would be lev ied  on goods and services. But no am endm ent has been made 
on some o f the entries in the seventh schedule that deal with taxes on goods 
or services; thereby, allow ing m ultiple taxes in these sectors and m aking way 
for double taxation  under d ifferen t entries. O f course, there is no th ing in 
article 265 of the Constitution that prevents double taxation . 3 9 But the pertinent 
question to be posed is whether it is proper to levy GST on a transaction for 
which a specific taxing entry already exists in a legislative list o f the seventh 
schedule and w hether it  is appropriate to levy tax on a sub ject g iven  in a 
legislative lis t on which GST is being levied.
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27 Id., entry 51.
28 Id., entry 52.
29 Id., entry 53.
30 Id., entry 54.
31 Id., entry 55.
32 Id., entry 56.
33 Id., entry 57.
34 Id., entry 58.
35 Id., entry 59.
36 Id., entry 60.
37 Id., entry 61.
38 Id., entry 62.
39 Supra note 10



It is, therefore, necessary to analyze various Union and state taxes and 
duties on goods and services and to examine the m odifications made in the 
constitution on such levies. An attem pt in this direction is made hereunder.

IV Taxes and duties on goods and services and the amendments

Entry 83 o f list I deals with duties o f customs including export duties. 
For levying customs duties the Parliament has enacted the Customs Act, 1962 
(52 o f 1962) and the duties o f custom s have been lev ied  at such rates as 
specified under the Customs Tariff Act, 1975 (51 o f 1975) on goods imported 
into, or exported from, India. Storage or stocking o f im ported goods is also 
covered by this entry . 4 0  The Centre is com petent to levy additional duty or 
special additional duty under the Customs T ariff Act, 1975. No am endment 
has been made in entry 83 which means that the Union Government w ill be 
com peten t to continue w ith  the levy  o f custom s duty, add itiona l duty or 
special additional duty during the GST regime as well. On the other hand, 
article 269A, stipulates that the supply o f goods or services or both in the 
course o f im port into the territory o f India shall be deem ed to be supply in 
the course o f interstate trade or com merce and GST shall be lev ied  by the 
Union G overnm ent on such transactions . 4 1  W hen both these provisions are 
read  to geth er, it  is ev iden t that w hen goods are im p o rted  into  Ind ia the 
U nion G overnm ent shall be com peten t to levy  custom s duties as w ell as 
integrated goods and service tax (IGST) simultaneously on such import except 
in the case o f non-GST goods which w ill attract only the customs duty.

Preservation o f entry 83 o f list I w ithout any modification will enable the 
Union Government to levy customs duty and IGST concurrently on the import 
o f goods into the territory o f India. The intention to maintain non-creditable 
customs duty may be for regulating the foreign trade. A lthough ITC w ill be 
available for IGST, customs duty w ill be embedded in the sale price and will 
result in cascading o f tax. As an effective tool to restrict the indiscrim inate 
imports o f goods, customs duty m ay be conserved. But it would be advisable 
if, in stead  o f  un iversa l app lication , levy o f  custom s duty is lim ited  to the 
imports o f those commodities which are necessarily, in the interest o f national 
econom y.

400 Jo u rn a l o f  th e Indian Law Institu te [VoI. 58: 4

40 In Re : The Bill to Amend Section 20 o f the Sea Customs Act [1964] 3 SCR 787, it was 
held that in the case of duties of customs including export duties though they are 
levied with reference to goods, the taxable event is either the import of goods 
within the customs barriers or their export outside the customs barriers.

41 Supra note 15.



Entry 84 o f list I provides for the duties o f excise to the Union Government 
except on alcoholic liquor and certain n arco tics . 4 2

The taxab le  even t u n d er excise law  is m an ufactu re  o f  sa leab le  or 
marketable goods . 4 3  The area o f excise duties is d ivided between the Union 
and the states. Except the specific item s excluded in clauses (a) and (b) o f 
entry 84, which are included under entry 51 o f list II o f the seventh schedule, 
the Union shall be com petent to levy excise duty on the manufacture o f any 
goods. In addition to the basic excise duties, additional duties o f excise are 
also levied on specific goods. E ntry 84 has been substituted as follows:

D uties o f excise on the fo llow ing goods m anufactured or produced
in India, nam ely:

(a) petro leum  crude;

(b) h igh speed d iesel;

(c) m otor sp irit (com m only known as petro l);

(d) natura l gas;

(e) aviation turbine fuel; and

(f) tobacco and tobacco products.

The above substitution lim its the pow er o f the Union to levy duties o f 
excise only on these com m odities when they are produced or m anufactured 
in India. Excise duty on m edicinal and toilet preparations containing alcohol, 
opium , Indian hemp and other narcotic drugs and narcotics is levied  by the 
Union but collected and appropriated by the states under article 268. These 
item s have been  de le ted  from  en try  84 and co rresp o n d in g  changes have 
been m ade in artic le  268 also. In the GST regim e no excise duty w ill be 
levied on m edicinal and to ilet preparation containing alcohol, opium , Indian 
hemp and other narcotic drugs and narcotics. In the case o f petroleum crude, 
high speed diesel, m otor sp irit (commonly known as petro l), natural gas and
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42 Duties of excise on tobacco and other goods manufactured or produced in India 
except
(a) alcoholic liquor for human consumption;
(b) opium, Indian hemp and other narcotic drugs and narcotics, but including 
medicinal and toilet preparations containing alcohol or any substance included in 
sub-paragraph (b) of this entry.

43 Moti Laminates Pvt. Ltd. v. Collector o f Central Excise, 1995 (76) ELT 241 (SC) ; 
Mcdowell and Co. Ltd. v. CTO, AIR 1986 SC 649.



aviation turbine fuel (hereafter these products together w ill be m entioned as 
petro leum  products ) GST w ill be lev ied  on ly from the date recom m ended 

by the Goods and Services Council Tax (GST council ) 4 4  and till then excise 
duty w ill be levied  on these products. However, excise duty as well as GST 
will be levied in the case o f tobacco and tobacco products and no ITC will be 
allowed to the excise duty paid  on the m anufacturing o f these com modities.

Term inal taxes on goods or passengers carried  by railway, sea or air; 
taxes on railway fares and freights are allotted to the Union under entry 89 
o f list I o f the seventh schedule. Tax on the railway passenger fare was levied 
in 1957 under the term inal tax on R ailw ay Passengers Act, 1956 which was 
withdrawn in 1961. It was revived in 1971 and again w ithdrawn in 1973. No 
other tax was levied under this entry so far. Prior to the Constitution (Eightieth 
Am endm ent) Act, 2000, these taxes, i f  lev ied  and co llected  by the Union, 
were assigned to the states under artic le 269.45 The C onstitution (E ightieth 
Amendment) Act, 2000 excluded these levies from the purview  o f article 269. 
No m od ification  has been m ade in  en try 89. In the GST scenario , un less 
spec ifically excluded, all services provided by w ay o f transporting goods or 
passengers by railway, airlines and sh ipping services w ill attract GST. But as 
long as entry 89 is preserved in the list I, the Parliam ent w ill have power to 
levy tax under this entry as well. It is advisable to delete this entry from list I 
o f the seventh schedule.

E ntry 90 deals w ith taxes other than stamp duties on transactions in 
stock exchanges and future markets. Transactions in stock exchanges attract 
service tax and security transaction tax. The forward contracts are regulated 
by the Forward Contracts (Regulation) Act, 1952 and currently there is no tax 
im posed on future m arkets. No am endm ent has been made in en try 90. In 
the GST scenario the transactions in stock exchanges and future markets will 
attract GST in  addition to any tax lev ied  under this entry. It is, therefore, 
sensible to remove this entry from the Union list.

Entry 92 4 6 o f list I has been omitted. N otwithstanding the specific entry 
in the Union list, no central legislation has been so far made to levy tax on
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44 Explanation of art. 246A, supra note 13.
45 For compensating the loss suffered by the states in view of the withdrawal of tax

on railway passenger fares, the Finance Commission has allotted grant in lieu of tax
on railway passenger fares.

46 Taxes on the sale or purchase of newspapers and on advertisements published 
therein.



these ac t iv it ie s . U n less sp ec if ic a lly  exc luded  un d er the law s, sup p ly  o f 
n ew sp ap ers and ad vertisem en ts p u b lish ed  th ere in  w ill a ttra c t GST and, 
therefore, it is proper to delete entry 9 2 .

The Parliam ent has been em powered to levy two types o f taxes on the 
interstate transactions o f goods such as tax on the sale or purchase o f goods 
in the course o f interstate trade or commerce and tax on the consignment of 
goods under entry 92A and entry 92B o f the Union list respectively. Relevant 
entries read as:

92A . Taxes on the sale or p u rchase  o f  goods o th er than 
n ew sp ap ers, w here such sale or p u rchase  takes p lace  in  the 
course o f inter-State trade or commerce.

92B. Taxes on consignm ent o f goods (whether the consignm ent 
is to the person m aking it or to any other person), where such 
consignm ent takes p lace in the course o f  in ter-S tate  trade or 
com m erce.

Entry 92A has been inserted by the Constitution (Sixth Amendment) Act, 
1956, and Central Sales Tax Act, 1956 (74 o f 1956) has been enacted on the 
basis o f it prim arily to overcome the impasse created by the ruling in B enga l 
Im m unity Co. L td. v. S tate o f  B ihar.4'7 A lthough en try 92B has been inserted  
by the Constitution (Forty-sixth Amendment) Act, 1982, Parliament has so far 
n o t enacted  any enab ling  statute for im p o sin g  consignm ent tax and un til 
now it could not be levied or collected. Both these taxes are to be levied and 
collected by the Union and to be assigned to the states under article 269. No 
am endm ent has been  m ade in  these en tr ies . C o n sequ en tly  the U nion 
Government w ill be com petent to levy central sales tax (CST) on the sale o f 
goods in the course o f interstate trade or commerce, and consignment tax on 
the transfer o f goods in the course o f interstate trade or commerce.

A rtic le  269 stip u lates that w henever goods are so ld  in  the course o f 
interstate trade or commerce or goods are transferred in the course o f interstate 
trade or commerce not by way o f sale, tax shall be levied on such transactions 
by the Union Government but the net proceeds o f such tax shall be assigned 
to the appropriate states. A m endm ents have been m ade in artic le  269 to
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exclude IGST from the operations o f article 269. Clause (1) reads as : 4 8

Taxes on the sale or p u rchase  o f  goods and taxes on the 
consignm ent o f goods except as provided in article 269A shall 
be levied and collected by the Government o f India but shall be 
ass ign ed  and sh a ll be deem ed to have been  ass ign ed  to the 
States on or after the 1st day of April, 1996 in the manner provided 
in  clause (2 ).

GST on the in terstate  supp ly is dealt by artic le 269A  w hich envisages 
three things:

1. Parliam ent shall form ulate princip les for determ ining place and time 
o f supply o f goods or o f services in the course o f interstate trade or 
commerce or in the course o f im port into the territory o f India,

2. When such supply o f goods or service takes place, Union Government 
shall have exclusive pow er to levy and co llect GST on such supply, 
and

3. The GST so collected  shall be apportioned betw een the Union and 
the states in the m anner provided  by the Parliam ent by law  on the 
recommendations o f the GST council.

W hen artic le 269 and artic le 269A  are read together along w ith entries 
92A and 92B o f list I, the following propositions emerge:

1. Whenever goods are sold in the course of interstate trade or commerce,
Union G overnm ent shall have the pow er to levy and co llect tax on
such sales and it shall be assigned to that state wherefrom it has been 
co llected .

2. W henever goods are consigned in the course o f interstate trade or
com merce Union G overnm ent shall have pow er to levy and collect
tax  on such con sign m en ts and it  sh a ll be ass ign ed  to th a t state 
wherefrom  it has been collected.
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3. W henever goods or serv ices or both are supplied  in the course o f 
in tersta te  trade or com m erce, or in the course o f im port into the 
te rrito ry  o f India, Union G overnm ent shall have the pow er to levy 
and collect tax on such supplies. The tax so levied shall be apportioned 
between the Union and the states in the manner as may be prescribed 
by Parliam ent by law on the recomm endations o f the GST council.

T hese artic les to gether speak about three types o f taxes, CST on the 
in tersta te  sale o f  goods, consignm ent tax on in tersta te  stock tran sfer and 
IGST on interstate or international supply o f goods or services or both.

Since no amendment has been made in entry 92A o f list I and article 269 
has been am ended on ly to exclude IG ST from  its operation , CST w ill be 
continued to be lev ied  even in the GST regim e on the sale or purchase o f 
goods in the course o f interstate trade or commerce. On the interstate sale o f 
goods there w ill be CST as well as IGST unless one o f them is specifically 
excluded from the field o f interstate transactions . 4 9  However, it is log ical to 
presume that the levy o f CST will be lim ited to the interstate sale o f excluded 
goods and levy o f IGST will be on the interstate supply o f all other goods. In 
that case also it should have been better for clarity and precision if  appropriate 
amendments were incorporated in entry 92A o f list I as done in the case o f 
entry 84 o f list I. Once the petroleum products are also brought into the GST 
net, article 269 and entry 92A o f list I w ill have operation only on interstate 
sale o f alcoholic liquor for human consum ption.

For levying consignm ent tax the enabling statute is yet to be enacted by the 
Parliam ent. Therefore, it can be presum ed that Parliam ent m ay not venture 
for m aking a law  for the levy o f consignm ent tax especially when it can levy 
IGST on the same transaction. Moreover, in the GST regime it has no relevance 
since consignment tax and IGST will be levied on the same event o f interstate 
supply o f goods. It would have been appropriate to delete entry 92B o f list I 
and am end article 269 accordingly.

Tax on services was levied under chapter V o f the Finance Act, 1994 as a 
residuary item under entry 97 o f list I. It started with a humble beginning o f 
three taxable services in 1994-95 and added more services into this category
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every year subsequently by amending the Finance Act. In 2012-13, all services 
except those included in the negative list were made taxable. M eanwhile, the 
Constitution (Eighty-eighth Amendment) Act, 2003 inserted entry 92C in list I 
as taxes on services and article 268A. It reads:

(1) Taxes on services shall be levied by the Government o f India 
and such tax  shall be co lle c ted  and ap p ro p ria ted  b y  the 
Government o f India and the States in the m anner provided in 
c lause (2 ).

(2 ) The proceeds in any financial year o f any such tax levied in 
accordance w ith the provisions o f clause ( 1 ) shall be

(a) collected by the Government o f India and the States;

(b ) appropriated by the Government o f India and the States, in 
acco rdance w ith  such p r in c ip le s  o f  co llec tio n  and 
appropriation as m ay be form ulated by Parliam ent by Law.

In spite o f article 268A and entry 92C in list I, in the absence o f notification 
o f the am endm ent, service tax continued to be lev ied  and co llected by the 
Union Government under the Finance Act, 1994. Now article 268A and entry 
92C in list I have been omitted. Since service tax is to be subsumed with GST, 
the om ission is appropriate.

The residuary power o f legislation vests with the Parliament under article 
248 read with entry 97 of list I. Entry 97 runs as any other matter not enumerated 
in List II or List III including any tax not mentioned in either o f those Lists. 
Article 248 has been modified making the residuary power o f legislation subject 
to article 246A. Since GST is a subject not enumerated in any o f the lists in the 
seventh schedule, it must have been treated as a residuary topic on which only 
Parliam ent could legislate. Hence, the amendment is indispensable to exclude 
GST from the residuary power o f legislation.

Entry 50 o f list II allocates taxes on mineral rights to the states, subject to 
the U nion law  enacted  in th is regard . It runs as taxes on m inera l rights 
sub ject to any lim itations im posed by Parliam ent by law  re lating to m ineral 
deve lo p m en t. B u t the P arliam en t had  en acted  the M ines and M in era ls 
(D evelopm ent and Regulation) Act, 1957 (hereinafter MM Act) under entry 
54 o f list I which runs as [r]egulation o f mines and m ineral development to 
the extent to which such regulation and developm ent under the control o f 
the U nion is declared  by Parliam ent by law  to be exped ien t in the pub lic 
in terest. The M M  A ct has exhaustive ly  covered the tax on m inera ls and
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m ineral rights. In P. Kannadasan  v. State o f  T am il N adu,50 it was held that by 
virtue o f the MM Act enacted by Parliament under entry 54 o f list I, the state 
legislatures are denuded o f their power to levy any tax on minerals. Entry 50 
had becom e dead letter. The court has even inva lid ated  the rights o f the 
states to levy cesses on mines and m inerals . 5 1  No amendment has been made 
in  en try 50. Since en try 50 is defunct it  should  have been  deleted . A lso , 
m odifications should have been proposed in entry 54 o f lis t I under which 
the Parliam ent has enacted M M  A ct which entitles the governm ent to levy 
royalties on m inera ls w hen they are extracted . R oyalty  is [a]share o f the 
p roduct or p ro fit from real property, reserved by the gran to r o f  a m ineral 
lease, in exchange for the lessee s right to mine or drill on the land. 5 2  In State 
o f  W est B en ga l v .  K esoram  Industries,53 it was held  that royalty under the MM 
Act cannot be equated with tax. But, the critical point is that when the royalty 
im posed m inerals are supplied, GSTs w ill be levied on such supplies w ithout 
any credit to the royalty already paid. This w ill have dam aging effect in the 
pow er secto r w herein  coal p lays a v ita l ro le . 5 4  It is adv isab le to subsum e 
royalty w ith GST so that the vices o f m u ltip lic ity o f im posts and cascading 
effect o f levies can be avoided.

The power to levy excise duties by the state is limited to the manufacturing 
o f certain goods. Entry 51 o f list II reads:

D uties o f excise on the fo llow ing goods m anufactured or produced 
in the State and countervailing duties at the same or low er rates on 
sim ilar goods m anufactured or produced elsewhere in India:-

(a) alcoholic liquors for hum an consum ption;

(b) opium , Indian hemp and other narcotic drugs and narcotics,
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but not including medicinal and toilet preparations containing alcohol
or any substance included in sub-paragraph (b) o f this entry.

W hen alcoho lic liquo rs for hum an consum ption , opium , Ind ian  hemp 
and other narcotic drugs and narcotics are manufactured, the state government 
w ill lev y  excise du ty  on it. B u t w hen m ed ic in a l and to ile t  p rep a ra tio n s 
con ta in ing  these goods are p roduced , the state governm ent w ill no t have 
power to levy excise duty on such items. Countervailing duties can be levied 
on goods en te rin g  the state from  o u ts ide i f  s im ila r goods are b e in g  
m anufactured  w ithin the state and excise duties are being  lev ied  thereon . 5 5  

Since no amendment has been in this entry the status quo will be maintained.

Entry 52 o f list II is w ith regard to taxes on the entry o f goods into a 
local area for consumption, use or sale therein. This entry has been deleted. 
Although entry tax was in itially imposed in lieu o f octroi, it was later used by 
the states p rim arily to pro tect the indigenous industries and commerce from 
the unhindered inflow o f goods from outside the states and it has successfully 
resisted adverse impacts o f rate wars between the states . 5 6  In the GST regime 
w ithout the entry tax, care should be taken to have uniform  rates o f GST for 
restricting the indiscrim inate influx o f goods to a state and trade diversion.

Entry 53 o f list II enables the state legislatures to make laws on taxes on 
the consum ption or sale o f e lectric ity . R egard ing  taxation  on the sale o f 
e lec tr ic ity  it was held  in  S tate o f  A .P. v .  N a tiona l T herm a l P ow er C orpora tion  
L td .,55 that since e lectric ity  is goods, it is covered under entry 54 also and, 
therefore, entries 53 and 54 must be read together and when the sale is in the 
course o f interstate trade or commerce, provisions o f entry 92A o f list I will 
be applicable. No alteration has been made in this entry. In the GST regime, 
the supply o f  e lec tr ic ity , like supp ly o f any o ther goods, w ill a ttract GST 
unless it  is specifically excluded. It is, therefore, advisable to delete entry 53 
from the state list and impose GST on the supply o f electricity.

Under entry 54 o f list II the state legislatures are competent to enact laws 
on [t]axes on the sale or purchase o f goods other than newspapers, subject 
to the provisions o f entry 92A o f List I. Entry 92A o f list I deals with CST.
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States can levy tax on all sales or purchases o f goods that takes place within 
the te r r ito ry  o f  th at state , su b jec t to o th er re s tr ic t io n s im p o sed  by the 
Constitution . 5 8  Entry 54 has been m odified as:

Taxes on the sale o f petroleum  crude, high speed diesel, natural 
gas, m otor sp irit (com m only known as petro l), aviation turbine 
fuel and alcoholic liquor for human consumption but not including 
sale in the course o f inter-state trade or commerce or sale in the 
course o f international trade or commerce o f such goods.

The am endm ent is b ased  on the p rin c ip le  o f  exclusion  o f  p etro leum  
products and alcoholic liquor for human consumption from the operations o f 
GST. GST will be applicable on the supply o f petroleum  products only from 
the date suggested by the GST council5 9  and till then; sales tax/VAT will be 
levied  on the sale or purchase o f such goods.

Article 286 imposes certain restrictions upon the powers o f the states to 
levy tax on the sale or purchase o f goods. Accordingly, no state shall impose 
or authorise the im position o f tax on the sale or purchase o f goods where 
such sale or purchase takes place outside the state or in the course o f import 
into or export out o f the territory o f India. Article 286 has been modified and 
the restriction  on the states is on im posing tax on the supply o f goods or 
serv ices or both  w hen the supp ly takes p lace outside the state or in  the 
course o f im port into or export out o f the territory o f India. The question is 
w ith regard to the restriction on the levy o f tax on the sale or purchase o f 
goods that will be continuing even in the GST regime for the excluded goods. 
Since the tax in g  pow er o f  the states in respect o f  the excluded goods is 
specifically on the sale or purchase o f goods, the restriction on im posing tax 
on the supply o f goods or services , which is nothing but GST as per clause 
(12A) of article 366, may not be applicable on such transactions. Repercussions 
o f such a situation demands detailed analysis . 6 0

E n try  55 o f  l is t  II w h ich  says taxes on ad vertisem en ts o th er than 
advertisem ents p ub lished  in the new spapers and advertisem ents b roadcast 
by radio or television has been omitted. In the GST regime, advertisem ents
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w ill be co n sid ered  as se rv ices and, th ere fo re , taxab le  and hence th is 
am endm ent is in order.

Taxes on goods and passengers carried by road or on inland waterways 
is a subject granted to the states under entry 56 o f list II. In A .S. Karthikeyan 
v. State o f  Kerala^''1 it was held that this tax is im posed directly on goods and 
passengers, though it need  not be d irectly  co llected  by the state from  the 
passengers or persons transporting the goods. W hile term inal tax is levied on 
goods or passengers for a specific destin ation , tax under en try 56 can be 
lev ied  irrespective o f destination. Looking at the nature, it is a levy on the 
services provided by the transporters or carriers. No amendment has been in 
this entry. In the GST regime this tax does not have any relevance and entry
56 should have been, therefore, deleted.

E ntry 57 o f  lis t II a llocates taxes on veh ic les , w hether m ech an ica lly  
propelled or not, suitable for use on roads, including tramcars subject to the 
provisions o f entry 35 of list III to the states. Entry 35 of list III is mechanically 
p ropelled  veh icles includ ing the princip les on which taxes on such veh icles 
are to be levied. W hen these entries are read together it means that while 
the m atter o f the principles on which taxes on mechanically propelled vehicles 
are to be lev ied  falls under en try 35 o f lis t III, the question  o f taxes on 
vehicles, w hether m echanically propelled or no t is w ithin the scope o f entry
57 o f the state list . 6 2 On the basis o f this entry, the states have enacted motor 
vehicles taxations Acts. No m odification has been made in this entry and in 
the GST regime, there w ill be taxes on m otor vehicles and GST on services 
provided by such m otor vehicles. O f course, at p resent service tax is levied 
in addition to the motor vehicle tax. It should have been advisable if  taxes on 
veh icles were also subsum ed under GST so that the vehicle operators who 
offer services would have been eligible for ITC for the tax paid on the motor 
v eh ic les .

Entry 58 o f list II allots Taxes on animals and boats to the states and 
they are competent to levy tax on any type o f animals or boats. It was held in 
P andu ron ga  T im blo In d u str ie s  v. U nion o f  I n d ia ,63 th a t there is no reason to 
confine the term boats in this entry to boats which are exclusively propelled
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by oars. No am endment has been made in this entry. As said in the case o f 
entry 57 o f list II, in the GST regime taxes can be levied on boats p e r  se and 
also GST on the services offered by the boats. In the case o f animals also the 
s itu a tio n  w ill be sam e. In fac t, these taxes do no t m ake any s ig n if ic an t 
contribution to the states revenue and as a process o f cleansing the legislative 
lis ts  by d e le tin g  irre lev an t and tr iv ia l fisca l sub jects , it  shou ld  have been 
sensible to delete this entry and integrate the levy with GST.

The state governments are entitled to levy tolls under entry 59 o f list II. 
T hey are em powered to levy to ll under section 2 o f  the Indian Tolls Act, 
1851. It is an amount levied upon any road or bridge constructed or repaired 
at the expense o f the governm ent. In H ansra j and  Sons v. State o f  J& K  6 4  it
was h e ld : 6 5

[T]hough tolls are o f different types and may be levied in different 
situations, it ordinarily means the amount which the government, 
or a local authority or a person duly authorised by the government 
may collect for passage o f carriages and vehicles over a road or 
bridge. This meaning is by no means exhaustive. Where provision 
for lev y  and co llec tio n  o f  to lls  is m ade under the leg is la tiv e  
enactm ent or a subord inate leg is la tio n  then the levy  is to be 
governed stric tly  accord ing to the provisions o f the statute or 
rules or any other instrum ent, as the case m ay be.

A t p resen t, to ll on n ational h ighw ays is be ing  lev ied  and co llected  in 
accordance w ith  the p ro v is io n s o f  the N ational H ighw ays A ct, 1956 and 
ru les  m ade th e reu n d er. A lth o u gh  the sta te  go vern m en ts  have been  
em powered to levy to lls at the rates as they th ink fit, hav ing regard to the 
com pensato ry nature o f  the levy, the rate o f  to ll m ust bear a reasonab le 
re lationsh ip  to the p ro v id in g  o f  the b en e f it . 6 6  The question  is about the 
nature o f tax/fee levied  as toll. It is a tax/fee for the service provided and 
hence within the ambit o f GST. No amendment has been made in entry 59 of 
list II.

From the above d iscussion  it can be d iscerned  that there are m ultip le 
taxes and duties on transportation o f goods or passengers like term inal taxes
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on goods or passengers carried by railway, sea or a ir ,  taxes on railway fares 
and freights , taxes on goods and passengers carried  by road or on in land 
w aterw ays , taxes on veh ic le s , m ech an ica lly  p ro p e lled  or n o t , taxes on 
animals and boats , and tolls . M aintain ing m ultiple taxes on a crucial sector 
like transportation  w ill not be com plim entary to fiscal reform ation . It w ill 
surely have adverse impacts on the economic activities and demands immediate 
atten tion  o f the p o licy  m akers. It should have been advisab le i f  necessary 
modifications were made in the legislative lists o f the seventh schedule to the 
Constitution for subsuming all these taxes into GST.

Entry 60 o f list II, m entions taxes on professions, trades, callings and 
em ploym ents. On the question w hether this entry includes tax on services
in  A ll Ind ia  F edera tion  o f  Tax P ra ctition ers  v. Union o f  In d ia 6 7  it  was held : 6 8

Entry 60 is a taxing entry. It is not a general entry. Therefore,tax 
on professions etc. has to be read as a levy on professions, trades, 
ca llin g s etc ., as such. T h erefo re , en try  60 w h ich  refers to 
professions cannot be extended to include services. Therefore, 

professions w ill not include services under entry 60.

A rtic le  276 im m unes the tax on p ro fe ss io n s , trad es , ca llin g s and 
em ploym ents from the challenge o f it being a tax on income. Clause (1) o f 
article 276 reads:

Notwithstanding anything in article 246, no law o f the Legislature o f 
a State relating to taxes for the benefit o f the State or o f a municipality, 
d istrict board, local board or other local authority therein in respect 
o f  pro fessions, trades, callings or em ploym ents shall be invalid  on 
the ground that it relates to a tax on income.

No am endm ent has been made in entry 60 o f lis t II or in artic le 276. 
Therefore, un less spec ifica lly  excluded, taxes under en try 60 o f lis t II and 
GST will be levied simultaneously on the professions as well as on the services 
prov ided  by the p ro fessionals respectively.

Entry 62 o f list II is with regard to [t]axes on luxuries, including taxes on 
entertainm ents, amusements, betting and gam bling The entry is m odified as 

[t]axes on entertainments and amusements to the extent levied and collected
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by a Panchayat or a Municipality or a Regional Council or a District Council. 
Taxes on luxu ries, b e ttin g  and gam b lin g  are om itted  as these taxes have 
been subsum ed in GST. Taxes on en terta inm ents and am usem ents w ill be 
continued to the extent they have been lev ied  and co llected by a local se lf 
governm ent.

It is ev iden t from  the above d iscussion  that even in  the GST regim e 
various types o f taxes and duties on goods and services w ill prevail and such 
levies w ill not be considered for ITC. This w ill resu lt in m ultip le taxes on 
goods and services and consequent cascading o f tax. Necessary clauses should 
have been  inc lud ed  in  the A m endm ent A ct for d e le tin g  m any leg is la tiv e  
entries in the lists o f seventh schedule to the Constitution that allocates taxing 
subjects on goods and services to the Union and the states. Some o f these 
parallel powers can however, be addressed effectively by m aking appropriate 
provisions in the GST law(s). In such cases care should be taken to incorporate 
adequate provisions in the subordinate leg islations.

V Goods excluded from GST and the impact thereupon

Since the initial rounds o f discussions on GST, the states have expressed 
serious anxieties about the possible revenue fall i f  transactions o f petroleum  
products and alcoholic liquor for hum an consum ption are made sub ject to 
general rates o f GST in place o f sales tax (ST) or value added tax (VAT) with 
h igher rates that are being presently levied on them . 6 9 The apprehensions o f 
the states are not unfounded. VAT/ST collections from petro leum  products 
account for around 30 percent o f the total VAT/ST collections o f the states. 
Presently, the rate o f VAT/ST levied by states, range from 0.1 per cent to 33.2 
per cent for petrol and from 9.2 per cent to 25 per cent for diesel. O f the total 
indirect tax collection o f Centre and states put together, taxes on petroleum  
products account for around 33 percent.

Tax revenue from alcoholic liquor is s ign ifican t for some states as the 
manufacture o f liquor is subject to state excise duty and its sale is subject to 
VAT. State excise duty on alcohol and intoxicants alone contributed over 15
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per cent o f states own tax revenue in 13 out o f the 30 states/union territories 
in 2012-13.70 C onsidering the apprehension o f the states about the dent in 
revenue i f  these goods are b rought under GST, it was decided to exclude 
petro leum  products and alcoholic liquor for human consum ption from the 
base o f GST. Appropriate am endments have been made in the Constitution 
to keep these goods outside the GST net. In the case o f petroleum  products 
the exclusion w ill be till the time the GST council decides otherwise 7 1  and in 
the case o f  a lco h o lic  liq u o r fo r hum an consum ption , the p ro h ib it io n  is 
uncond itional and perm anent.

A lco h o lic  liq u o r for hum an consum ption  has been  u n co n d itio n a lly  
excluded from GST. Clause (12A) o f article 366 defines GST as any tax on 
supply o f goods, or services or both except taxes on the supply o f the alcoholic 
liquor for human consum ption.

GST on the supply o f petro leum  products w ill be levied  only from the 
date recommended by the GST council. T ill then the m anufacturing o f these 
goods w ill attract excise duties and ST/VAT will be levied on intrastate sales 
and CST w ill be lev ied  on in terstate  sales. A lso , no tax w ill be lev ied  on 
interstate supply o f these goods not by way o f sale. Levy o f GST in the case 
o f supply o f tobacco and tobacco products w ill be in addition to the excise 
duty charged on the m anufacturing o f such goods. Subject to the explanation 
to article 246A, GST w ill be lev ied  on the supply o f all goods and services 
except alcoholic liquor for human consumption and petroleum products unless 
they are spec ifically excluded in the GST laws.

Three types o f taxes are m ain ly lev ied  on the transactions o f alcoholic 
liquo r for hum an consum ption . T hey are state excise duties and ST/VAT 
under entry 51 and under entry 54 o f the state list respectively and CST under 
entry 92A o f the Union list . 7 2  In the case o f petroleum products ST/VAT and 
CST are levied in addition to Union excise duties. When VAT was introduced 
in  Ind ia  in  2005, m any states p re fe rred  to keep p etro leum  p roducts and 
alcoholic liquor for human consum ption out o f the operation o f VAT and
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continued to tax them  under the general sales tax law. The reason for the 
exclusion  was said  to be the apprehension  about the p o ss ib le  fa ll in the 
revenue if  VAT with ITC was levied on the sale or purchase o f these goods. 
Moreover, since alcoholic liquor for human consumption was being considered 
as a sum ptuary item , there were no popular oppositions against any hike in 
the tax on it and for every state government it was a definite item to depend 
upon to m ake up the b udgetary  defic its . M any states, over tim e, b rought 
alcoholic liquor for hum an consum ption under VAT w ith special rates and 
facility for ITC.

It can be seen that there was no unanim ity among the agencies that were 
directly related to the formulation o f the principles o f GST with regard to the 
exclusion o f certain commodities from the GST net. The first discussion paper 
on goods and services tax in India recom m ended for keep ing the alcoholic 
liquor for human consumption outside the GST. It said: 7 3

Alcoholic beverages would be kept out o f the purview  o f GST.
Sales Tax/VAT can be co n tin ued  to be lev ied  on a lcoho lic  
beverages as per the existing practice. In case it has been made 
Vatable by some States, there is no objection to that. Excise Duty, 
which is p resen tly  be ing  lev ied  by the States m ay not be also 
affected .

Regarding GST on petroleum  products it has opined that: 7 4

As far as petroleum  products are concerned, it was decided that 
the b ask e t o f  p e tro leum  p ro d u cts , i.e . crude, m o to r sp ir it 
(including ATF) and HSD would be kept outside GST as is the 
prevailing practice in India. Sales Tax could continue to be levied 
by the States on these products with prevailing floor rate. Similarly,
Centre could also continue its levies. A final view whether Natural 
Gas should be kept outside the GST will be taken after further 
deliberations.

On the other hand, the task force o f the Thirteenth Finance Commission 
on goods and services tax recom m ended a dual levy o f GST and excise on 
the entire range o f em ission fuels like high speed diesel (HSD), m otor spirit
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(MS) and aviation turbine fuel (ATF) with no ITC. It also recommended that 
the industria l fuel like crude oil should be sub jected on ly to GST w ith the 
benefit o f ITC . 7 5  In the case o f alcoholic liquor the task force recommended 
dual levy o f GST and excise with no ITC . 7 6

S even ty-th ird  rep o rt o f  the S tan d in g  C om m ittee on F inance on the 
Constitution (One Hundred and Fifteenth Amendment) Bill, 2011 7 7  observed 
that such specific exclusion o f goods need not be provided in the Constitution 
as i t  w ould  n eed le ss ly  m ake the GST regim e v ery  r ig id 7 8  and hence such 
provisions m ust be deleted.

Apprehensions o f the trade and industry in keeping the petroleum products 
and alcoholic liquor outside the GST net have been pointed out by the trade 
bodies to the empowered committee o f the state finance ministers. Federation 
o f Indian Chambers o f Comm erce and Industry (FICCI), Confederation o f 
Indian Industry (CII). Petroleum Federation o f India (PetroFed), International 
Spirits & W ines A ssociation o f India (ISWAI) and Confederation o f Indian 
Alcoholic Beverage Companies (CIABC) have represented before the EC that 
the petroleum  products and alcoholic liquor for human consum ption should 
be kept under the am bit o f GST and specific levies could be im posed by the 
Centre and the states to address the ir revenue concerns. It was requested  
that in case it was decided not to bring these commodities im m ediately under 
GST then these products should not be constitutionally debarred from bringing 
them under GST. It was apprehended that the exclusion o f specific goods by 
way o f constitutional am endm ent would dilute the flex ib ility for the levy o f 
GST on these products in future, even if  the Centre and the states were to 
reach a consensus later. It would also remove flexib ility to cover these goods 
in stages as their subsequent inclusion would require another constitutional 
am endm ent which could be a long drawn p ro cess . 7 9
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The principle issue o f keeping certain goods outside the GST net is that 
for the supply o f such goods, there will be no credit for the taxes paid on the 
inputs for m anufacturing  these goods or on the prev ious purchase un less 
they are included in VAT with ITC. In that case also the levies like excise duty 
w ill no t be cred ited . S im ilarly , w hen these goods are u sed  as inpu ts for 
m anufacturing other com m odities, the tax paid  on these goods w ill not be 
eligible for set off. The im pact w ill be double-edged. Tax paid  on the inputs 
used in the industries manufacturing these commodities will remain embedded 
in  the final p roducts and the tax em bedded in  the final p roducts w ill be 
transferred to the industries w ithout any input tax setoff where these goods 
are used as raw m aterials. In the in stan t case the pow er and the fertilizer 
sectors w ill be m ost affected since petroleum  products are m assively used in 
these sectors.

In the case o f alcoholic liquor, absence o f the ITC will affect the industry 
as a whole . 8 0  It was opined by V ijay L. Kelkar, ex-chairman o f the Thirteenth 
Finance Commission that [t]o the extent, petroleum  and electricity are kept 
out o f GST; the cascading effect o f com modity taxation w ill increase. This 
w ill add to the economic distortions and hence im pact economic growth. A 
low er economic growth w ill lead to low er growth in GST co llections . 8 1 It is 
obvious that the p rob lem s o f  GST on these com m odities have no t been 
solved by omitting them from the GST list; on the contrary it has only helped 
to increase the com plexities in the GST system.

VI Dual taxation An alternative strategy

In order to resolve the issues related to the exclusion o f goods from GST 
net, two problems are to be addressed. Loss o f revenue to the states if  these 
goods are su b jec t to revenue n eu tra l rates (RN R) o f  GST and the 
d isad van tageo u s s itu a tio n s o f  the trade and in d u stry  in  k eep in g  these 
com m odities w ithout the benefit o f ITC. This can be taken care o f in two 
ways; e ither treat them  as special category o f goods in the GST laws w ith
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spec ial rates or app ly the general RN R o f GST upon the supply o f these 
goods with ITC and allow  the states to levy ST sim ultaneously w ithout ITC. 
For the interstate supply o f goods, IGST also can be levied. In the form er 
case the problem will be related to the ITC for the petroleum products. Rates 
o f GST on m any products, where petroleum  products are the raw m aterials, 
w ill be com paratively low er than the rates o f these goods. It m ay lead to a 
situation where the input tax is more than the output tax and, therefore, no 
ITC will be applicable. It can result in a loss o f revenue to the states as no tax 
w ill be received on the sale o f the final p roduct . 8 2

In the case o f alcoholic liquor for human consumption, this problem will 
no t arise since it  is m ain ly used as an end product, d irectly supplied to the 
consumers. Grievances o f the industry about non-receipt o f ITC also can be 
hereby addressed . 8 3  Second alternative o f  dual taxation o f GST and ST on 
these goods will be a better choice. On account o f the GST, the industry will 
be able to avail credit for the input tax and that w ill be a g reat help to the 
m anufacturing sector o f these com m odities. S im ultaneously, the states w ill 
be able to levy ST on the intrastate sales o f these goods at a rate that w ill 
make good the loss o f  revenue on account o f  GST. There w ill be greater 
flexib ility for the states to re-fix the rates o f ST as and when necessary.

The p ertin en t question in relation to the second alternative is w hether, 
GST and ST can be levied on them simultaneously? Whether it is constitutionally 
valid to levy more than one tax on the same transaction at a time? W hat is the 
true position o f constitutional provisions on double taxation? Jud icia l rulings 
in this area make the subject very explicit.

In A rv in d er  S ingh  v. S tate o f  Punjab, 8 4  the Suprem e C ourt has h e ld : 8 5

[T]here is nothing in Art.265 o f the Constitution from which one
can spin out the constitutional vice called double taxation. (Bad
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economics may be good law  and vice versa). .If on the same 
subject-matter the legislature chooses to levy tax twice over there 
is no inherent invalid ity in the fiscal adventure save where other 
proh ib itions exist.

In M u n ic ip a l C oun cil, K ota  v. D elh i C lo th  a n d  G en era l M ills  Co. L td .,86 
the Supreme Court op ined : 8 7

T hough taxation  o f  the sam e th in g  under d ifferen t nam es is
no n eth e less double taxatio n  in  p o p u la r sense, the expertise
exposition of the topic seem to also lean in favour of the revenue, 
in that the legislature has been considered to possess the power 
to levy one or more tax or rates o f tax on the same taxable event 
and since in these areas large latitude and w ide d iscretion  has 
always been allow ed to the State to choose its own m ethod or 
kind o f tax or mode and purpose o f levy and recovery, unless 
there is any prohibition in the Constitution or the very law enacted 
by the le g is la tu re  i t s e lf  p rev en ts such a th in g  h ap p en in g  no 
infirm ity can be said to vitiate such a levy.

The constitutional position has been made very clear. There is nothing to 
prevent the legislatures from levying more than one tax on the same event at 
a time.

In fact in the present case the event o f levies are also different. GST is 
levied on supply o f goods under article 246A whereas ST is levied on sale or 
purchase o f goods under article 246 read with entry 54 o f the state list o f the 
seventh schedule. Hence, it w ill be perfectly legal and valid to levy GST and 
ST on the supply/sale or purchase o f petroleum products and alcoholic liquor
for human consum ption sim ultaneously. It can be seen that same stand has
been taken in the case o f tobacco and tobacco products. Excise duty as well 
as GST will be levied on these items. It appears that the dual taxation will be 
capable to take care o f the issues that have resulted from excluding petroleum 
products and alcoholic liquor for human consumption from the GST net.

VII Conclusion

It is evident that the GST scheme has not fully succeeded in elim inating 
the problems o f multiplicity o f taxes and consequent cascading effects rampant
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in the ind irect tax sectors re lated  to goods and services. In some areas the 
GST has been p ro p o sed  to be lev ied  in add ition  to the taxes and duties 
prevailing on the supply o f goods or services and in some cases the power to 
impose levy on the transactions involving goods and services are conserved 
over and above the GST. A cursory view  o f the taxing entries in the various 
lists o f the seventh schedule, pre and post GST will reveal this fact clearly.

The A m endm ent A ct should have been utilised  to cleanse the legislative 
lists in the seventh schedule to the Constitution so that obsolete, redundant 
and irrelevant taxing entries should have been deleted. Certain p rim ary areas 
o f in frastructure like pow er and crucial sectors o f  econom ic activ ities like 
transportation have not been seriously considered and, therefore, the economic 
benefit that should have been resulted from the fiscal reform  m ight no t be 
available to the fullest extent. The claims o f simplification o f taxes, elimination 
o f cascading, reduction o f com pliance cost and resu ltan t econom ic growth 
w ill no t be re a lised  un less these issu es are p ro p er ly  add ressed . A no ther 
detrimental aspect o f the GST scheme is the exclusion o f petroleum products 
and alcoho lic liq u o r for hum an consum ption , w hich are o f g rea t revenue 
po ten tia l to the states, from the GST net. L ion's share o f s ta te s ' own tax 
revenue flows from these com m odities and GST scheme should have been 
designed to encom pass the transactions o f these products also.

The A m endm ent A ct has given d ifferen t treatm ents to the supplies o f 
these goods which are surely no t in conform ity with the sp irit o f GST. An 
alternative scheme like dual taxation which takes care o f the concerns o f the 
states as well as o f the industry should have been evolved. The compromises 
with regard to the levy o f various taxes on goods and services and exclusion 
o f certain revenue prominent commodities will undoubtedly reduce the efficacy 
o f the single m ost im portant fiscal reform in the country.88
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