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Abstract

The concept o f a H indu jo int fam ily is unique to H indus. It is legally  
recognised and what is interesting to note is that the express retention of 
both Hindu joint family and Mitakshara coparcenary are not supplemented 
by any statutory explanation/clarification of their meaning or definitions.
This is also true, that these concepts form a part o f a broader study and 
cannot be understood in isolation. Statutory modifications have added to 
the complications, and, therefore, devolution of coparcenary property that 
was entirely independent o f and different from inheritance o f separate 
property under the c lassical law , has seen m ajor leg islative inroads and 
distortions in its integral incidents and devolution presently. One o f such 
modification is the concept o f notional partition that helps conversion of 
an undivided interest of a deceased coparcener in M itakshara coparcenary 
into his separate share, which then goes through intestate succession. This 
drastically affects the doctrine o f survivorship, and has been very aptly 
explained and provided in section 6 of the Hindu Succession Act, 1956 
(HSA) as it stood prior to the amendment in 2005. Since it involves detailed 
understanding o f the Hindu law, judicial pronouncements are very helpful 
in  bringing clarity. Regrettably, glaring jud icia l m istakes that too by the 
h ighest court o f the land are extrem ely unfortunate, whereby, the apex 
court treated the ancestral property belonging to the entire family as the 
property of just one person and deprived the legitimate shareholder o f his 
rightful share in the property.

I Introduction

IT H AS been  m ore than six decades th at the law  go v ern in g  in testa te  
succession was m odified  and given statutory shape for m ajo rity  o f  H indus 
via the H indu Succession Act (HSA). This enactment was intended prim arily 
to am end and codify the law  govern ing intestate succession am ong H indus, 
enumerated in detail schemes o f succession for both male and female intestates 
and also p ro v id ed  for devo lu tion  o f  an un d iv id ed  share in  a M itak sh ara  
coparcenary and the extent o f testam entary capacity o f a H indu. A ccording 
to section 30 o f the Act, a H indu is com petent to en tire ly  d ispose o f his 
property under a testamentary disposition, which includes his or her undivided 
share in M itakshara coparcenary. By reta in ing and recogn ising the concept 
o f M itakshara coparcenary in the statute books under sections 6  and 30, the 
c la ss ic a l co n cep t o f  H indu  jo in t fam ily , co p arcen ary , c a tego risa tio n  o f



p ro p erties into separate and coparcenary , p o sitio n , pow ers and duties o f 
karta, alienation o f joint family properties and partition etc., have been granted 
statu to ry recognition. This retention o f H indu jo in t fam ily and M itakshara 
co p arcen ary  has also  seen s ig n if ic an t le g is la t iv e  in ro ads in  the c la ss ica l 
concepts. In 1956, the app lication  o f doctrine o f surv ivorsh ip , one o f  the 
p rim ary  features o f  M itak sh ara  co p arcen ary  was re ta ined  gen era lly  under 
section 6 , but was abolished in case the deceased coparcener left behind him 
any o f the eight class-I heirs or the son o f a predeceased daughter. It invented 
the concept o f a statutory partition , 1  the effect o f which was a legal presumption 
o f  en forcing  a p artitio n  im m ed iate ly  p reced in g  the death o f the deceased 
coparcener.

The aim o f this statutory/notional partition was to demarcate the share o f 
the deceased , w h ich  w ou ld  then go no t by surv ivorsh ip  to the su rv iv ing  
coparcener as was the law  prior to the enactm ent o f the H SA but would be 
inherited by his class-I heirs that included females. The prim ary objective o f 
in troduction  o f this fictional or notional or statutory partition  was to give 
some share out o f the ancestral property to the daughters and other female 
members, that was till then denied to them. It was, therefore, a step forward 
in creating some space or participation in ownership o f coparcenary property 
by daughters though ind irec tly  and m eager substan tively in com parison to 
w hat their male counterpart s en titlem ent was. P rocedurally and p ractically , 
application o f section 8  to the share calculated by application o f section 6  has 
given rise to a lot o f litigation. This area, which necessitates the understanding 
o f both the classical concepts o f coparcenary and m odalities o f partition and 
then the application o f the rules o f intestate succession, has often been subject 
to judicial deliberations and has bared its technicalities, unfortunately in certain 
cases lead ing  to incorrect pronouncem ents.

II Devolution of coparcenary property: Critique of Uttam
v. Saubhag Singh

In an im portant judgm ent Uttam  v. Saubhag S ingh2 invo lv ing the issue o f 
devolution o f a share in the coparcenary property and dem arcation o f share 
o f  a coparcener, the court held  that upon the dem ise o f the k arta  o f the 
H indu jo in t family, the entire property held by him for the fam ily would go 
by intestate succession and consequently, the grandson w ould have no right

338 Jo u rn a l o f  th e Indian Law Institu te [VoI. 58: 3

1 Often termed by the judiciary as presumptive or notional partition.
2 (2016) 4 SCC 68.



in the jo in t fam ily property. Here the fam ily com prised o f the senior m ost 
male A, his wife, W  and four o f his sons, Sj, S2, S3 and S4. A in his hands had 
joint family property belonging to this family. He died in 1973 and the family 
continued w ith the sam e status w ithout effecting  any form al p artitio n . In 
1977, a son, SS was born to Sj. SS in 1998 filed a suit for partition, claim ing 
his share in this joint family property as a coparcener. He claimed 1/8th share 
in it. The trial court held that the property was ancestral in character, there 
was no partition till the date o f filing o f the suit, and, therefore, the p lain tiff 
was entitled to a share in it. However, the appellate court held that upon the 
death o f A, as he died post 1956, i.e., after the coming into force o f the HSA, 
and as the w idow  o f  A was a live , then desp ite the fact that the p ro p erty  
being ancestral in nature, the same would go as per the provisions o f section 
8  to the heirs o f A and once it goes by intestacy, the rules o f devolution o f 
property on the coparceners would not apply. At the time o f the death o f A, 
since SS was not born , the p roperty  w ould be inherited  (would not go by 
survivorship) by his father (S1) in his capacity as As class-I heir. The share so 
obtained by S1  w ould constitute his separate property and thus no one else 
including his son born to him four years later would have any share in it. The 
claim o f SS was, thus dism issed by the appellate court. The high court again 
term ed property held  by A on beh alf o f his fam ily as ancestral but as his 
p ro p e rty  and h e ld  th a t a g ran d so n  has no righ t in  the p ro p erty  o f  h is 
grandfather and when the same is inherited  by his father, he cannot claim  
any partitio n  o f  it. It fu rther said  that upon the death o f A, in  1973, the 
property devolved on his four sons and the same was taken by them as class- 
I heirs. SS had no right by birth in such properties and, therefore, he is not 
en titled  to any share. The m atter reached the apex court. The apex court 
held  that once A died, it is section 8  o f the H SA that w ould apply to his 
share , but amazingly, treating the entire ancestral p roperty belonging to the 
whole o f  the jo in t fam ily  as h is share (exclusive) , it  concluded  that this 
complete property would be inherited by his sons and his widow, the character 
o f  the p ro p erty  w ould  change from  coparcenary to separate p ro p erty  and 
consequently, the grandson w ould have no right over the property.

The p resen t judgm ent, respectfu lly  subm itted , is flaw ed righ t from the 
level o f  the appellate court and in its entirety. It is a larm ing to see a total 
distortion o f section 6  o f the HSA, in its interpretation by the three appellate 
courts, and a com plete s ide lin ing  o f the c lassica l concepts o f coparcenary 
and Hindu joint family and their m odified retention by the present legislature. 
R ight from appellate court, that failed to take cognizance o f section 6  o f the 
HSA to the h igher courts, the m istake is apparent. A ll these courts treated
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an cestra l p ro p e rty  h e ld  by the sen io r-m o st m ale m em ber as b e lo n g in g  
exclusively to him . The whole o f the ancestral/H indu jo in t fam ily property 
does not change its character from that o f the joint family property to separate 
p ro p erty  au to m atica lly  upon the death  o f  one jo in t fam ily  o r u n d iv id ed  
member, be it the father or any other coparcener. It is only his individual/ 
small share in the whole o f the joint family/ancestral property that is susceptible 
to conversion . The term  jo in t says it all. The share is jo in t w ith  others. 
Therefore, from such joint share, his own share is taken out, and the rest o f 
the property continues to belong to other m em bers.

In the present case the court concluded that, A died leaving behind property. 
T he ch arac te r o f  the p ro p e rty  was an ces tra l, w h ich  is also  te rm ed  as 
coparcenary or jo in t fam ily property. Upon his death, the apex court held  
that as per section 6  o f the H indu Succession Act, 1956, a notional partition 
would be effected and the property would be distributed in accordance with 
the princip les o f intestate succession provided under sections 8-13. Further, 
q u o tin g  C hand er S e n s  ju d gm en t , 3 the co u rt also h e ld  th at the shares so 
inh erited  by the fa ther (S 1)  under section  8  w ould  constitu te h is separate 
property and the grandson (SS), therefore, would have no right in the property 
as the whole o f the property would convert from the joint family property to 
separate property in the hands o f the father and no son could have a share or 
a right by birth in the separate property o f the father.

The m ajor points as appear from the facts o f the present case, the relevant 
law  and the interpretation that should have been taken into consideration by 
the apex court are as follows:

1. a ) U nder H indu  law , a H indu  m ale can own two catego ries  o f  
p ro p erties s im u ltaneously . One, h is separate or exclusive p ro p erty  
that upon h is dem ise goes by in testate  succession  upon h is heirs 
under section 8  o f the HSA and in which the grandson has no right if  
the son is present. This property so inherited in the hands o f the son 
is also the son s separate property.

b) Second, is a share in an undivided M itakshara coparcenary, which 
is also called ancestral property or joint family property. This undivided 
share in M itakshara coparcenary goes by survivorship to the surviving 
coparceners upon his death and not as per the succession princip les . 4
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In this property, the son, grandson and great grandson have a right 
by b irth , as also a righ t to dem and partitio n  and no fem ale had a 
right by birth in it till 2005.

c) The rule stated in b), above, is the general rule but has one exception, 
w h ich  is th a t p rio r to 2005 , w here the deceased  who dies as an 
u n d iv id ed  m em ber o f  M itak sh ara  co p arcen ary  h av in g  a share in 
ancestral or coparcenary property , but leaves beh ind him  a class-I 
female heir or a male heir claim ing through a female, out o f the total 
ancestral property his share is to be calculated by effecting a partition, 
and his share so calculated after affecting a partition , constitutes his 
sep arate  p ro p erty . T h is sep arate  p ro p e rty  goes again  u n d er the 
intestate succession or inheritance principles. This is actually a small 
share out o f the whole o f the joint family or ancestral property as by 
affecting partition , other coparceners also get their respective shares. 
Even if  the deceased happens to be the karta o f the jo int family, he 
holds the p roperty during his lifetim e for the entire fam ily and not 
for h im se lf  alone, so h is share is to be ca lcu la ted  after effectin g  
partition. However, for others the character o f the property continues 
to be ancestral or joint family property vis a vis their male descendants 
but it  is on ly for the deceased  that the character o f the p ro p erty  
changes from jo in t fam ily to separate property.

2. A , who d ied  in 1973, le f t  b eh in d  p ro p erty  th a t w as an ces tra l in 
character. Thus, he be ing  the sen ior-m ost m ale m em ber, was the 
karta o f the Hindu joint family and not the sole owner o f the property 
that the jo int fam ily possessed. It is evident from the facts, that the 
courts consistently have held that the property in the hands o f A was 
the ancestral property and not his self-acquired or separate property. 
Ancestral property in the hands o f the father having four sons does 
not give him an exclusive ownership as the father holds the property 
for no t on ly  h im se lf  bu t on b eh a lf  o f  and a lo n g  w ith  all the 
coparceners, in this case his sons. If any of the sons had a son, that son 
who would have stood as grandson in relation to A, in his own right 
would also be a mem ber o f this coparcenary and entitled, thus, to a 
share in the property held by A.

3. The four sons had an existing share in this property, in fact the share 
o f each son would be equal to the share o f A. I f  they wanted they 
could have ascertained and obtained their respective shares by asking 
for partition, during the life time o f A or at any time after that as well, 
but if  they did not ask for it, it does not mean that their right/share in
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the jo in t fam ily property came to an end or would be autom atically 
ex tingu ished .

4. The share o f each son in the ancestral property was again not their 
exclusive share but they held it as the karta o f their respective smaller 
families if  any, and in case none o f them was m arried or had a son, 
the character o f  their shares was again ancestra l property. As and 
when a coparcener gets m arried  and gets a son, the son w ould by 
b irth  acquire a share in  the cop arcen ary  p ro p erty  he ld  by the 
father, irrespective o f whether at the time o f partition, through which 
he got the property or the share, such son was born or not.

5. Upon the death  o f  A, a n o tio n a l p a r tit io n  w ou ld  be effec ted  to
determ ine or ascertain what exactly was the share o f A in this joint
fam ily property that he held  on b eh a lf o f all the coparceners. This 
notional or statutory partition in light o f Gurupad v Hirabai 5  has to be 
a real p artitio n  and, therefore, i f  any fem ale was en titled  to get a 
share at the tim e o f p artit io n , she w ould be so given such share. 
Thus, the p roperty  to begin w ith had to be d iv ided into six parts. 
One each would go to A, his wife W, and four o f his sons. The share 
o f each o f them out o f joint family property, therefore, would be one 
sixth o f  the to tal p roperty . This w ould  be in com pliance w ith the 
application o f section 6  o f the HSA. In the present case the share o f 
A that would go as per section 8  would be only till the extent o f 1/6th 
and not the totality o f the property, as the rest o f 5/6 would belong 
to his w idow and each o f his four sons. This one sixth o f A would 
now go through intestacy and would be inherited by W  and four o f
his sons in equal shares as all o f them would be his class-I heirs. This
would be 1/30th o f the total property. The conversion o f the undivided 
share into separate property would be only with respect to the share 
o f A and his wife and not o f the total property.

6 . Total fam ily m em bers:

A, W, S1 , S2 , S3 and S4

Shares o f each at the time o f effecting notional partition:

A = 1/6 

W  = 1/6
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5 1 = 1 / 6

52 = 1 / 6

53 = 1/6 and

54  = 1 / 6

W hat is to be noted here is that while the character o f property in the 
hands o f W  and for A would be separate property, the character o f 
property in hands o f each o f the sons, i.e., S 1 to S4  would be termed 
as separate vis -a- vis each o f the brothers, but would continue to be 
ancestra l or jo in t fam ily  p ro p erty  vis -a- v is th e ir  own sons. I t is 
because coparcenary and ownership o f coparcenary property extends 
till four continuous generations o f male descendants from the karta 
or the sen ior m ost m ale m em ber o f the fam ily. A fter the notional 
p a r tit io n , each  o f  the four sons w ou ld  be the sen io r m ost m ale 
members o f their respective independent jo in t fam ilies and their 1 /
6 th share does not belong exclusively to them but to their respective 
families as a whole. I f  any one o f them was either unm arried or did 
not have a son, he gets the title o f a sole surviving coparcener with 
respect to th is property. The m om ent the son is conceived and is 
born alive, such son would acquire a right by b irth  in this p roperty 
that is held by the father. Such a son has a legitimate right to ask for 
partition out o f the 1 /6 th share.

7. The share o f A, i.e., 1/6th calculated out o f the total joint family property 
after effecting a notional partition is his separate property and would 
now be available for succession in accordance with section 8 , to the 
class-I heirs and the share o f each would be as follows:

W= 1/6 x1/5=1/30

S1 = 1/6 x1/5=1/30 

S2= 1/6 x1/5=1/30 

S3= 1/6 x1/5=1/30 

S4= 1/6 x1/5=1/30

8 . The total share o f each o f the family members would be as follows:

W= 1/6+1/30 

S1= 1/6+1/30 

S2= 1/6+1/30 

S3= 1/6+1/30 

S4= 1/6+1/30
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9. As far as the right o f coparceners o f the families o f each o f the sons 
is concerned , they can ask for p artit io n  and dem arcation  o f their 
shares out o f on ly the 1 / 6 th p ro p erty  that the ir respective fathers 
received on no tional p artit io n  but no t out o f the 1/30th that they 
received through intestate succession. This is in accordance with the 
p rincip le that p roperty received by coparcener on partition , real or 
n o tio n a l is a lw ays co p arcen ary  p ro p erty  v is -a -v is  th e ir  sons and 
property inherited through intestacy constitutes the separate property 
in the hands o f the heir. This becomes the exclusive property and no 
one includ ing the son has any claim  over it. Therefore, the p la in tiff 
in this case, termed SS, had acquired a right by birth in the 1/6th o f 
the p roperty  held  by his father as the karta  o f  the jo in t fam ily o f 
which he was a member. It is irrespective o f the fact whether he was 
born at the time when his father acquired this property or not. His 
share in absence o f any other m em ber o f his fam ily would be equal 
to the share o f his father and would be calculated as 1 / 1 2 th in absence 
o f his m other but would be 1/18th i f  the m other is also alive, as at 
the time o f a partition  betw een a father and a son, father s w ife is 
also entitled to get a share, which is equal to the share o f the son.

It is notew orthy that the legislature while enacting section 6 , in the 
HSA had expressly retained the concept o f M itakshara coparcenary. 
The m odification/change that was effected was in its devolution but 
only in situations where the undivided coparcener left behind him , a 
class-I female heir.

The proviso to section 6  says:

Provided that, if  the deceased had left him surviving a female relative 
specified in C lass-I o f the Schedule or a m ale relative specified in 
that class, who claim s through such fem ale re lative, the in te r e s t  o f  
the d e cea s ed  in  the M itak sh ara  co p arcen ary  sh a ll devo lve by 
testam entary or in testate succession as the case m ay be, under this 
Act, and not by survivorship.

The interest o f the deceased referred to in the proviso only would 
therefore be converted into separate p roperty to go under intestate 
or testam en tary  succession  as the case m ay be and the rem ain ing 
property minus the interest o f the deceased would continue to bear 
the ch arac te r o f  the jo in t fam ily  p ro p erty . S ince the fam ily  was 
undivided and besides the deceased other persons also had a share 
in it, explanation-I was added to provide a m echanism  to calculate
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the interest o f the deceased. I f  the entire ancestral property held by 
the deceased as the karta o f the family was to go by intestacy, section 
6 , exp lanation w ould be m eaningless or superfluous.

Section 6  applies only where the property is ancestral or jo int family 
p ro p erty  and w here the deceased  was an un d iv ided  m em ber, and 
dies leaving behind an undivided share in a M itakshara coparcenary. 
In fact, this is the first qualification for section 6  to be applied. Both 
expressions, i.e., undivided status o f the deceased and the devolution 
o f share in the first instance upon the su rv iv ing  m em bers o f the 
coparcenary indicate the presence o f other members in the family. 
It c le a r ly  show s th a t the deceased  w as a m em ber o f  M itak sh ara  
coparcenary, he had an interest in the M itakshara coparcenary at the 
tim e o f  h is death , and th is in te res t was und iv ided  and that there 
were other mem bers o f the coparcenary present.

Explanation I, that speaks o f modalities o f effecting a partition again 
contains, the phrase if  a partition had taken place immediately before 
his death . It is im portan t that a p artitio n  can be effected  only in 
presence o f at least two coparceners, both o f whom had a share in 
the coparcenary property. If  the property is owned by only one person,
i.e., a sole surv iv ing coparcener, there would be no question o f its 
division or partition . Therefore, to bring into application section 6 , 
there m ust be an cestra l p roperty , and m ore than one coparcener 
having a share in it, and that no partition should have been effected 
prior to the demise o f the deceased. By no stretch o f imagination, the 
entire p roperty  can be treated  as belong ing  to the deceased alone. 
Because in that case, the necessity o f application o f section 6  would 
not arise at all, and if  the property was ancestral w ith a num ber o f 
coparceners having a share in it, to treat the property as belonging to 
the senior most male is like depriving or forfeiting the share o f other 
coparceners . It m ust be rem em bered  th at no t on ly  the ancestra l 
p roperty is held  by coparceners jo in tly  but coparcenary extends till 
four continuous generations o f male m em bers.

The court itse lf noted : 6
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That joint family property which was ancestral property in the hands 
o f Jagannath  Singh (deceased) and the other coparceners devolved 
by succession under s. 8  o f the Act.

A dm itted ly only Jagannath  Singh had died, while other coparceners 
were alive, so if  at all the principles o f succession were to be applied, 
they can be applied to the property/share o f deceased only and not 
to the whole o f it that had the share o f other coparceners as well and 
who were alive on such date o f his demise.

The court relied p rim arily on two o f its earlier pronouncem ents; Chander 
S en ’ and Gurupad.^ In C hander S en ,9 the fam ily com prised o f  the father, his 
son and the grandson. The father and the son carried their respective business 
after affecting a partial partition. Upon the death of the father, the son inherited 
his separate p roperty under section 8  o f the HSA and the undivided share 
under doctrine o f survivorship came to him as well. As the karta o f his joint 
family comprising now o f h im self and his two sons, he filed the return o f his 
net incom e and w ealth  and show ed the jo in t fam ily  incom e inc lu d in g  the 
one that he had received by way o f survivorship but he did not show the 
property that he had inherited from his father in the jo int fam ily assets held 
by him as the karta. This property so inherited from his father, he said, was 
his separate p roperty and could not be inc luded  in the jo in t fam ily assets. 
The wealth tax officer did not accept his contention and m aintained that the 
p ro p e rty  received  from  h is fa th er un d er in testa te  successio n  w ou ld  also 
constitute jo int fam ily property in his hands and thus its exclusion from the 
returns was not justified. The m atter went to the level o f apex court where 
after a deliberation on num ber o f cases and the relevant provisions o f the 
law, the court held that post 1956, the property inherited by the son from his 
father in the capacity o f a class-I heir would constitute his separate property 
and not the jo in t fam ily property. The decision was later re-affirm ed by the 
apex co urt in  C om m iss ion er  o f  In com e Tax v .  P  L  K aru ppan  C h ettia r .110
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However, the property that was held as separate property in the hands o f the 
son was the one that he had inherited from his father and not the share in the 
jo in t fam ily p roperty that devolved on him under doctrine o f survivorship. 
The issue under C hander S e n s ,11 case thus re lated  to the character o f the 
separate property o f the father, inherited by his son under the HSA, and it did 
not relate to an undivided share o f the deceased in the coparcenary property. 
The ratio, therefore, was that the separate property o f the father inherited by 
his son under section 8  through intestacy would constitute his separate property 
and would be taxed as such and the son could show only that portion o f the 
p roperty as the jo in t fam ily property, ho ld ing it as karta  o f his own fam ily 
for the purposes o f levying taxes under the revenue statutes, that were and 
continued to be jo in t fam ily properties orig inally obtained under a partition  
from his father. The character o f the two kinds o f properties the assesee held 
was clearly demarcated; the share that he took on partition o f the joint family 
p roperty continued w ith the character o f the jo in t fam ily p roperty but the 
one inherited by him from his father was term ed separate. The facts o f the 
p resen t case on the o ther hand dep icted  that the entire p roperty  to begin 
w ith was ancestral in character, but no partition was effected o f it. Thus, the 
application o f the ratio o f C hander Sen s case 1 2  to the distinguishable facts o f 
the present case is not appropriate. Sim ilarly, G urupad13 related to the share 
o f the deceased wife out o f the undivided interest that the karta  had in the 
joint family property and the impact or the effect o f the notional partition on 
the calculation o f the share o f those women in the H indu jo in t fam ily who 
are en titled  to get a share at the tim e a p artit io n  takes p lace in  the jo in t 
fam ily, bu t no t o therw ise . H ere A was the k arta  o f a H indu jo in t fam ily  
com prising o f his wife, two sons and three daughters. He died in 1960 as an 
undivided member o f this family survived by his wife and these five children. 
The wife filed a claim  for partition  and possession o f her separate share in 
the property. As per law, since the deceased had died leaving behind a class-
I heir, a notional partition  was to be effected. As at the time o f effecting a 
notional partition, it is to be presum ed that im m ediately before the death, the 
deceased had asked for partition, such partition has to be effected as between
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him and each o f the son. Further, since under M itakshara law, fathers wife s 
entitlem ent is equal to the share o f the son, here the property was divided in 
four equal parts one each going to the w ife, each o f the son and one fourth 
was the separate share o f the deceased that was now to go as per the rules o f 
inheritance. Out o f the 1/4th share o f the deceased, the six class-I heirs, viz., 
h is w ife , two sons and three daugh ters w ere to share equally . The fin al 
shares were, 7/24th for the wife and each o f the sons and 1/24th for each of 
the daughters. The main issue before the court was to assess the real purpose 
o f this notional partition, whether it was to be effected for simply calculating 
the independent share o f the deceased out o f the total jo in t fam ily property 
or it was to be treated  as a real p artition  and all those who were to get a 
share at the time o f an actual partition, such as females, were also to be given 
their shares, treating this notional or fictional or statutory partition as a real 
partition. Chandrachud CJI as he then was said that a notional partition for all 
purposes was to be treated as a real partition and said, the fiction created by 
explanation-I has to be given its due and full effect .

H ow ever, here also the share o f  the deceased  h av in g  two sons was 
ca lcu lated  after effecting  a no tional p artitio n  as he had le ft beh ind  him  a 
class-I heir. The totality o f the property was not treated as belonging to him 
alone. His share that came to be 1/4th o f the total property went by inheritance 
or intestate succession. This 1/4th when divided amongst his wife and children 
constituted  their separate p roperty w ithout the grandsons having any share 
in it. But the 1/4th each taken by the sons at the time o f effecting the notional 
partition continued to bear the character o f the joint family property and the 
grandsons would have a right in it. A pplying G urupads14 ratio to the facts o f 
the present case w ould show that no notional partition  was effected in the 
p resen t case, w hich should have been done as on ly then the share o f the 
deceased that could go under section 8  could be determ ined. The court did 
quote this judicial pronouncem ent, but failed to apply its ratio to the facts o f 
the p resen t case.

III Conclusion

There is no conflict between section 6  and section 8  as they govern and 
apply to different situations. Section 6  applies only to an undivided share in 
M itakshara coparcenary and provided m odalities for calcu lating the separate
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share o f  an undivided coparcener through the m edium  o f a fictional or notional 
p a r t i t io n  an d  se c tio n  8 ap p lie s  to se p a ra te  p ro p e r ty . T h u s , w h e re v e r  an 
und iv ided  coparcener, h av ing  an und iv ided  in terest in  M itakshara coparcenary 
dies, section 6, explanation  I becom es applicable to the w hole o f  the property. 
The courts are thus requ ired  to calcu late the share o f  deceased  out o f  it  and 
then  ap p ly  section  8 to th is share. B o th  have to be ap p lied  and  there  is no 
need  for the ru les o f  in terp retation  to be b rough t in to  p ictu re  at all.

In such circum stances, f ir s t ly  to trea t the p ro p erty  as b e lo n g ing  exclusively 
to the d eceased ; second ly  fu r th e r  h o ld in g  th a t the en tire  p ro p e rty  w o u ld  go 
b y  in te s tac y  and co n seq u en tly  and f in a l ly  no one else w o u ld  have a r igh t to 
d em an d  a p a r t it io n  from  it  is a co n s is ten t and  b la tan t in c o rre c t  ap p ro ach  
(ru lin g ) on all the th ree  po in ts . A  leg itim a te  sh areh o ld er has been  dep rived  
o f  h is h o ld in g  in  the co p a rcen a ry  p ro p e rty  and  a chance to d ete rm in e  the 
sam e desp ite  18 years lo n g  lit ig a tio n . In v iew  o f  c lear leg is la tiv e  p ro v is io n s , 
the dec is io n  is ex trem e ly  u n fo rtu n a te  and b ares a lack  o f  u n d ers tan d in g  o f  
the substantive law  re la tin g  to concept o f  coparcenary ; o f  the d ifferen tiation  
b etw een  an cestra l and separate  p ro p erty ; its acq u is itio n  and d evo lu tio n ; the 
concept o f  no tional p artition  and above all the tw isted  app lication  o f  in testate 
succession  p rinc ip les no t to an indep en den t share o f  the deceased  ca lcu lated  
after affecting a notional partition , bu t to the to ta lity  o f  the ancestral p roperty  
h av ing  m any sharers. It is like trea tin g  p ro p erty  th at b e longed  to six persons 
as the exclusive p ro p erty  o f  ju st one o f  them . T his in co rrect rew riting  o f  the 
sta tu to ry  law  govern ing  coparcenary p ro p erty  and in testate succession through 
in co rrec t in te rp re ta tio n  is m ost un fo rtu nate . T he added  stark  rea lity  rem ains 
its ad judication  by the h ighest court o f  land w ithou t any rem edial possib ilities. 
A  c le a r  i llu s tra t io n  o f  an in c o rre c t  o r a b ad  p reced en t, w ith  an u n ce rta in  
fu tu re  co rrec tio n a l even tua lity .
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