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A b strac t

Judicial review in the matter of constitutional amendments provokes, 
inter alia, the democratic debate pertaining to counter-majoritarian effect 
as well as the institutional debate about intrusion of judiciary into the 
realm of politics. While the debate as to where the realm of constitutional 
judicial power ends and that of politics begins is never-ending, constitutional 
amendments are apt candidates to be called political questions . Call it 
political question or not, this paper demonstrates that the Supreme Court 
of Bangladesh and India entertain judicial review in constitutional 
amendment matters, while the United States Supreme Court declines to 
entertain such judicial review calling it a political question. This paper 
argues that several factors contributed to these divergent approaches 
regarding constitutional amendments. Most notable of them are: faith in 
elected representatives, faith in democratic process, position of judiciary 
in the political process and flexibility/rigidity of constitutional amendment 
process.

I Introduction

JU D ICIAL REVIEW  is a much debated phenomenon in dem ocracies o f 
the world p rim arily on account o f thanks to its counter-m ajoritarian effect . 1 

Since its in itiation in the United States (US) case o f M arbury v . Madison,'2 the
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See Alexander M. Bickel, The Least Dangerous Branch: the Supreme Court at the Bar 
o f Politics (Vail Ballow Press, New York, 1986) and Jeremy Waldron, The Core of 
the Case against Judicial Review 115 Yale Law Journal (2006). Although judicial 
review is now a firmly established principle in the US and other jurisdictions, the 
debate surrounding the counter-majoritarian difficulty of the practice has never 
stopped.
5 U.S. 137 (1803).

1



do ctr in e  has trav e lled  vario u s ju r isd ic t io n s , and adap ted  to vario us 
constitutional cultures and norms. Jud ic iary in some jurisdictions now wields 
much w ider jud ic ia l review  pow er as com pared to its US counterpart. For 
instance, the Supreme C ourts in Bangladesh and Ind ia exert jud icial review  
power in review ing constitutional amendments, while the US Supreme Court 
denies do ing so.

W hile  ju d ic ia l rev iew  it s e lf  is a d eb ated  phenom enon  in  dem ocratic  
countries, its use in constitutional amendments adds further com plixity to the 
debate . 3 The proponents o f jud ic ia l rev iew  o f  constitu tiona l am endm ents 
argue that like an ordinary leg islation , a constitutional am endment can carry 
the vices o f unconstitutionality; in that case, why should such unconstitutional 
constitutional am endm ents go w ithout jud ic ia l review . 4  The opponents, on 
the other hand, m aintain that am ending the C onstitution  is the priv ilege o f 
the p o litica l branches o f  the governm ent, and the court should stay away 
from such a political question. 5

It is no tab le th a t bo th  the p roponen ts and the opponents o f  ju d ic ia l 
reviewability believe in am endability o f the Constitution, separation o f power 
doctrine and judicial review. In other words, they do not contest dem ocratic 
constitutionalism  p e r  se. But the judiciaries in different jurisdictions differ on 
the scope o f judicial review. In particu lar, w hether judicial review  should or 
should not extend to constitutional amendments is the crux o f the issue that 
d ivides them .

W hy do som e countries not extend  its rev iew  pow er to con stitu tio na l 
am endm ents? Does it have som ething to do w ith the conceptualisation and 
develo p m en t o f  dem o cratic  p rac tic e s?  Do the app roaches in rev iew in g  
constitu tiona l am endm ents correspond to various levels o f  rig id ity  o f  the 
constitutional am endm ent process? A ll these questions come to m ind when
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The author marked such a step of reviewing constitutional amendments as the 
high water mark of judicial activism. See S. P. Sathe, Judicial Activism in India 98 
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accepted in many courts and constitutions, critics raise the questions about the 
absence of the courts accountability vis- -vis its high level of discretion. See Rosalind 
Dixon, Transnational Constitutionalism and Unconstitutional Constitutional 
Amendments Public Law and L egal Theory Paper No. 349, Law School of the 
University of Chicago 1(May 2011).
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question in several cases including Coleman v. Miller (1938). See Jesse H. Choper, 
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one th inks about d iffe ren t p rac tice s  re gard in g  ju d ic ia l rev iew  o f  the 
constitutional am endments. This paper w ill factor in all these questions and 
issues .

The paper is divided into three parts. The first part explores the approaches 
adopted by the Supreme Court o f Bangladesh, India and the US in reviewing 
or not reviewing constitutional amendments. The second part seeks to explore 
the reason ing  o ffered  by the apex courts o f  these countries beh ind  their 
approaches. This part also makes an evaluation and com parative assessm ent 
o f the factors that were decisive in their reasoning. The th ird  part seeks to 
analyze i f  constitu tional am endm ents are po litica l questions or not. The 
conclusion sum m arises the findings o f the study.

II Reviewing the constitutionality of constitutional amendments:
D ifferent approache

C o n stitu t io n a l am endm ents are m ade by the P arliam en t by en ac tin g  
amending laws, though the procedure o f passing such laws varies from country 
to country . 6 I f  one accepts the p lain  argum ent supporting judicial review  of 
laws in general (nam ely, that the jud ic iary  should have a right and duty to 
examine if  different branches o f the government are within their constitutional 
lim its or not in conducting the ir b usin ess) constitu tiona l am endm ents are 
also jud icially reviewable. But judiciaries in m any countries do not subscribe 
to the view  that ordinary laws and Constitution-am ending laws are o f sim ilar 
sta tu s w hen it  com es to ju d ic ia l rev iew ab ility . Som e ju d ic ia r ie s  v iew  
co n stitu tio n a l am endm ents as a d iffe ren t gen re  o f  law, en acted  by the 
Parliam ent in a d ifferent capacity; and therefore, the Constitution-am ending 
acts are co n sid ered  to be beyond  ju d ic ia l rev iew . 7 Ju d ic ia r ie s  in  som e 
jurisd ictions take a com pletely opposite position in this debate.

B efo re  g o in g  into  concrete  exam p les, it  is w orth  m en tio n in g  th a t a 
co n stitu tio n a l am endm en t can be rev iew ed  on p ro ced u ra l as w ell as
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The quality of a Constitution Amending Act is different because once enacted it 
becomes a part of the Constitution itself. The procedure is, famously, different in 
that a Constitution Amendment Act requires the support of the supermajority in the 
Parliament in favor of the bill; it also requires ratification by state legislatures in a 
federation. And on some occasions, a constitutional amendment may even require 
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It is argued by some judges, though debatably so, that a Parliament acts in the 
capacity of constituent power when it amends the Constitution. For a detailed 
debate on this, see Kesavananda Bharati v. State o f Kerala, AIR 1973 SC 1461 and 
the Bangladesh case, Anwar Hossain Chowdhury v. Bangladesh BLD Spl. 1989 SC 1.
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substantive grounds . 8 Even while accepting the reviewability o f constitutional 
amendments in general, some countries may not want to allow judicial review 
on substan tive u n co n stitu tio n a lity . T hey concede ju d ic ia l rev iew  on ly  on 
p ro ced u ra l g ro un d s , w hereas som e co u n tries  em p loy ju d ic ia l rev iew  for 
ensuring both substantive and procedural constitutionality o f an amendment.

B ased  on acceptance and re jection  o f  jud ic ia l rev iew  o f constitu tiona l 
am endm ents on p ro ced u ra l and sub stan tive  g ro u n d s , there can be four 
scenarios:

i. C ountries rev iew ing  con stitu tio na l am endm ents on both p rocedural 
and substantive grounds: This means full exercise o f judicial review in 
case o f constitutional am endments, like review ing ord inary laws. One 
can call this scenario the m ost libera l in exercising judicial review. At 
present, Bangladesh and India belong to this category.

ii. C oun tries re fu s in g  to rev iew  co n stitu tio n a l am endm ents on both  
grounds: This means putting constitutional amendments beyond judicial 
review . T his is the m ost rig id  scenario  in  u s in g  ju d ic ia l review . A t 
present, US belongs to this category.

iii. C ountries rev iew in g  co n stitu tio na l am endm ents on ly  on p ro cedura l 
grounds: Such an approach conforms to the positiv ist approach which 
considers the courts as im partial um pires, their only duty being to see 
if  p layers p lay by the rules o f the game or no t . 9

iv. C ountries rev iew ing  con stitu tio na l am endm ents on ly on substantive 
reasons: Such an approach can on ly ex ist in th eo ry because when a 
jud ic iary  is ready to review  an am endm ent on substantive reasons, a

ri it  w ill review  the am endm ent on procedural reasons as well.
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In m aking a comparative study o f Bangladesh, India and the US, one will 
see how the state o f jud icial review  shifts from more rigid to more flexible
and v ice versa .
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procedure of constitutional amendments. And the substantive ground of review
deals with inconsistency of an amendment with rule of law and fundamental features 
of the Constitution.
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Unconstitutional Constitutional Amendments 41 Loyola University Chicago Law
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Judicial review of constitutional amendments in the US

C olem an  v. M iller . The landm ark  d e cis ion

Since the Coleman v .  M illet1° decision o f 1939, the US Supreme Court has 
been m aintaining a hands-off approach 1 1  to judicial review o f constitutional 
amendments on both procedural and substantive fronts. Though the Coleman 
case b as ica lly  involved a p rocedural question , 1 2  the underly ing  reason ing 
o f  the judgm en t w en t far beyond  its im m ed iate h o ld in g . 1 3  The judgm en t 
e ffec tiv e ly  p rec lu d ed  ju d ic ia l rev iew  o f  co n stitu tio n a l am endm ents on 
sub stan tive  questions as w ell. In C olem an , the court em p h atica lly  op ined  
that article V o f the US Constitution vested Congress with sole and complete 
control over the amending process. 1 4  The questions relating to constitutional 
am endm ents w ere d ec la red  p o lit ic a l questio n s , and hence , th ey  were 
declared beyond the reach o f the Supreme C o urts jud ic ia l review  power.

It was in the Coleman  case decision that the US Suprem e C ourt for the 
first time declared constitutional amendments to be political questions . 1 5  Before 
C olem an , the Suprem e C ourt d ec ided  at le a s t seven cases, w here the 
constitutionality o f d ifferent amendments was at issue, at least two o f them 
being on substantive grounds . 1 6 A lthough in all these p re -Coleman cases the
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10 307 U.S. 433; 59 S.Ct. 972.
11 See also supra note 9 at 336.
12 The fact of the Coleman case in brief is that the Kansas legislature rejected the Child

Labor Amendment in 1925. In 1937, a proposal for ratifying the same amendment
was again initiated in the Kansas legislature. In the voting, the senators were evenly 
split in 20-20 votes. The Lieutenant Governor of Kansas casted deciding vote in 
favor of the ratification of the amendment. This ratification was challenged, among 
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involved was about the fixation of time limit for ratification of a constitutional 
amendment, and whether a state legislature can ratify an amendment subsequent to 
a prior rejection.

13 Walter Dellinger, The Legitimacy of Constitutional Change: Rethinking the 
Amendment Process 97 Harvard law Review 392 (Dec. 1983).
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403-404 (1983); Hollingsworth v. Virginia. 3 Dall. 378 (1798) (11th amendment);



Supreme Court upheld the constitutionality o f amendments in question, judicial 
review  itse lf  was not denied in any am endm ent-related cases before.

W hat was the reasoning that led justices in Coleman to hold against judicial 
review  o f am endments? The court gave three interlinked reasons : 1 7

[T ]he n ecess ity  o f  g iv in g  f in a lity  to the p o lit ic a l b ranches o f 
governm ent regarding certain constitutional matters, amendment 
be in g  one o f  such m atters en tru sted  to C ongress. The court 
referred to the h istoric precedent o f the ratification o f the 1 4 th 
A m endm en t, w here C ongress u n ila te ra lly  adopted  the 
proclam ation that the am endm ent was duly ratified by required 
number of states in spite o f a series o f ratifications and rescissions 
by some states that created doubts about the am endments status.

A lso the jud ic iary  is not w ell equipped to deal w ith am endm ent-related  
questions because in m any cases an am endm ent m ight invo lve : 1 8

[A]n appraisal o f a great variety o f relevant conditions, political, 
social and econom ic, which can hardly be said to be w ithin the 
appropriate range o f evidence receivable in a court o f justice. . .
On the o ther hand , these cond itions are app ropriate  for the 
consideration o f the po litical departm ents o f the Government.
The q u es t ion s  th ey  in v o lv e  a re e s s en t ia lly  p o l i t i c a l  a n d  n o t  

j u s t i c i a b l e .

Finally the court found no basis in either Constitution or statute for such 
jud icial action , m eaning judicial review  o f constitutional am endm ents . 1 9

Curiously enough, neither the parties to the case nor the am icus b r ie f o f 
the US raised the question o f justic iab ility in the courts below . 2 0  The parties
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Hawke v. Smith 253 U.S. 221 (1920) (18th amendment); National Prohibition cases 
252 U.S. 350 (1920) (18th amendment); Dillon v. Gloss 256 US 368 (1921) (18th 
Amendment); United States v. Sprague 282 U.S. 716 (1931) (the 18th Amendment); 
Hawke v. Smith 253 US. 231, 232 (1920) (19th amendment); and Leser v. Garnett 
258 U.S. 130 (1922) (19th amendment). According to Marty Haddad, in the National 
Prohibition cases and Leser v . Garnett, the substance of the amendment was 
challenged; nevertheless, the court entertained the cases.
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sought the determ ination o f two main questions, firstly  whether once rejected 
by a state le g is la tu re , a co n stitu tio n a l am endm ent can be su b seq u en tly  
approved by a leg is lature o f that state or not; and second ly  w hether after a 
lapse o f 13 years and rejections by 26 states, an amendment is still open for 
ratification or not. W ithout going to the merits o f the case, the court abruptly 
decided  in  advance that m atters re lated  to co nstitu tiona l am endm ents are 
exclusively determ inable by Congress. W alter D ellinger forcefully argues that 
the C olem an  d ecision  was p ro fo u n d ly  w rong and shou ld  no lon ger be 
follow ed. 2 1

D illin g er -T r ib e  d eba te

In the H arvard law  review  o f D ecem ber 1983, D ellinger subm itted that 
the absence o f jud icia l review  in the constitu tional am endm ent cases since 
Coleman has built a wonderland o f uncertainty surrounding the amendment 
process 2 2  because m any issues regarding constitutional amendments remained 
unsettled in this case: Does a prior rejection by a state preclude a subsequent 
state leg is la tu re  from  ra tify in g  the sam e am endm ent? Can a state resc ind  
ratification? Is there a time lim it for the ratification o f an amendment? The 
un certa in ty  surround ing these and other re lated  questions w ill continue as 
long as constitutional am endm ents are regarded as the exclusive domain o f 
Congress alone . 2 3 D ellinger argues that since the above m entioned questions 
are constitutional in nature, and the jud ic iary  is en trusted  w ith the duty o f 
interpreting the Constitution and reviewing the constitutionality o f such matters, 
there is no reason not to allow the Supreme Court to review every part o f the 
Constitution, including the amendment related provisions o f the Constitution . 2 4

D ellinger further argued that judicial review o f the amendment process is 
critically im portant for the overall legitim acy o f a constitutional regime. Since 
an am endment duly enacted and ratified becomes a part o f the Constitution, 
an un d u ly  adop ted  am endm ent leaves a con tinuous leg acy  o f 
unconstitutionality in the constitutional scheme. Since the Constitution is the 

basic reference po in t in assessing the leg itim acy o f governm ent and its 
actions an unconstitutional constitutional amendment can put a lasting impact 
o f  illeg itim acy in the overall fram ework o f the governm ent . 2 5  I f  the post-
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C olem an  state o f  affairs continues, the u n co n stitu tio n a lity  o f  m any future 
am endm ents w ill go unnoticed .

Dellinger thinks that there is no textual bar in article V o f the Constitution 
against judicial review o f constitutional amendment. The antecedent cases o f 
the US Supreme Court before the Coleman case also prove that m any issues 
re lating to constitutional am endm ent are jud ic ia lly  determ inab le . 2 6 D ellinger, 
therefo re , th inks that jud ic ia l rev iew  o f constitu tiona l am endm ents is not 
only perm issib le ; it offers a better clarity o f the amendment regime than the 

m uddled doctrines o f congressional prom ulgation and po litical question. 2 7

Laurence H. Tribe, on the other hand, argues that the added certainty p e r  
se, as argued by D ellinger, is not enough v irtue to w arran t the enorm ous 
vices that exclusive jud ic ia l control. . . . would entail. 2 8 M oreover, jud icia l 
power over constitutional amendment will create a never-ending clash between 
the ju d ic ia ry  and the leg is la tive  organ o f  the state , because a continuous 
trum ping and overtrum ping o f each other s judgm ent w ill ensue . 2 9 He is also 
o f the opinion that the details o f constitutional am endments should not be 
determined by the court not because the court is less competent than Congress 
in doing so, but because the court m ay sustain the very legal structure that 
Congress tries to dem olish through an am endm ent. Therefore, Tribe thinks 
that the substance o f a constitutional amendment is a true political question . 3 0

Tribe concludes that though there are some dangers in giv ing exclusive 
power relating to am endm ent-related issues to Congress, a broad deference 
on procedural as w ell as substantive aspects o f  am endm ent ratifica tion  is 
preferable to judicial review o f amendments . 3 1  On the other hand, even noting 
the inheren t v ices o f  n o n -d eferen tia l ju d ic ia l rev iew  pow er o f  the court, 
D e llin g e r p re fe rs  ju d ic ia l rev iew  over p le n a ry  co n g re ss io n a l pow er o f  
amendment. One shortcom ing o f D ellinger s analysis is that he does not take 
the p o lit ic a l question  doctrine  ser io us ly , n o r does he refu te C o lem a n s
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assertion  that constitu tional am endm ents are po litica l questions . 3 2  One may 
agree or disagree; the current established principle o f the US Supreme Court 
is that constitu tional am endm ents are jud ic ia lly  unreview able.

Judicial review of constitutional amendments in India

The landm ark  G olak na th  d e cis ion

D iam etrically opposed to the US practice, the Supreme Court o f India has 
co n s is ten tly  m a in ta in ed  from  the v ery  b eg in n in g  th at co n stitu tio n a l 
am endm ents are rev iew ab le in  gen era l. A fte r the G olak na th 3̂3 d ecision  o f 
1967, it started nu llify ing constitutional amendments on substantive grounds. 
In this case, the Supreme Court o f India ruled for the first time that fundamental 
righ ts can n o t be ab r id ged  by co n stitu tio n a l am endm ents. Even befo re 
G olaknath , the Indian Suprem e C ourt rev iew ed constitu tiona l am endm ents 
in a number o f occasions on both substantive and procedural grounds, though 
the court had refrained from nullifying an amendment for unconstitutionality.

As e a r ly  as in  1951, the C o n stitu t io n  (F irs t A m endm en t) A ct, w as 
challenged in Sankari P ra sad  case 3 4  on a substantive ground. The petitioner 
argued that even in absence o f an express bar, fundamental rights guaranteed 
in the Constitution cannot be changed by constitutional am endm ents . 3 5  The 
court, deciding on merit, declared that no such bar exists in the Constitution. 
In the words o f the court: H ad it been in tended to save the fundam ental
rights from  the operation  o f that p rov ision , it w ould have been p erfectly  
easy to make that in ten tion  clear by add ing a proviso  to that effect. 3 6  In 
1965, another case came up before the Supreme Court challenging the 17th 
am endm ent o f the Indian Constitution, this time on a procedural ground . 3 7
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32 Marty Haddad has taken seriously Coleman s claim that constitutional amendments 
are political questions. By matching Colemans claim with the six criteria of political 
questions set up by Baker v. Carr (369 US 186 1962), Haddad proves that constitutional 
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Marty Haddad, supra note 15.

33 Golaknath v. State o f Punjab, AIR 1967 SC 1643 was the starting of a series of cases 
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amendments.
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down the 17th amendment on the ground that the Parliament did not follow the
proper procedure.



The court upheld the amendment along the same line o f argument as Sankari 
P ra s a d  s.

W hat is special about Golaknath is that the court made it clear for the first 
tim e th a t co n stitu tio n a l am endm ents are n o t o n ly  rev iew ab le , bu t also 
nullifiab le for unconstitutionality. In terestingly enough, the court s assertion 
was based on no express am endm ent provision o f the Constitution, but by 
reading an im plied lim itation into article 368 s seem ingly absolute gran t o f 
pow er to Parliam ent in am ending the Constitution . 3 8  The im plied lim itation 
was invoked based on another article o f the Constitution, nam ely, article 13
(2), which gave power to the Supreme Court to nullify law that is inconsistent 
with any o f the fundamental rights guaranteed in the Constitution. According 
to the m ajo rity , a co n stitu tio na l am endm ent law  is also law  w ith in  the 
purv iew  o f jud ic ia l review  o f the Supreme Court. Though the governm ent 
argued that constitutional law is not like ordinary law because a constitutional 
am endm ent is made in exercise o f the sovereign pow er and not leg islative 
power o f Parliament and therefore it partakes the quality and character o f the 
Constitution itself, 3 9  the court held that amending power was not a constituent 
pow er, rather it was a delegated  power. 4 0  The court suggested  that the 
pow er to amend fundamental rights was not vested w ith the Parliam ent; the 
p roper way to do that is to invoke a fresh constituent assembly. 4 1  Subba 
Rao CJI did not accept the contention o f the petitioner that constitutional 
am endm ent involved po litica l question and hence not review able. The CJI 
said, [i]t is not possib le to define w hat is a po litica l question and w hat is 
not. 4 2

T hough the co u rt o verru led  S ank a ri P ra sa d  case b y  h o ld in g  th at 
fun d am en ta l righ ts can n o t be changed  by am en d in g  the C o n stitu t io n , 4 3  

surprisingly the court did not literally strike down the first, the fourth and the 
17th amendment of the Constitution for the sake o f continuity o f the Constitution 
and for avoiding chaos. The court resorted to prospective overruling when
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38 Maureen Callahan Vandermay, The Role of the Judiciary in India s Constitutional
Democracy 20 Hastings International and Comparative Law Review 114(Fall 1996).

39 Supra note 33 at 1652.
40 Supra note 35 at 103.
41 Bhagwati J forcefully argued that only a constituent assembly can bring a change in
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42 Id. at 1664.
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it  declared  that the Parliam ent w ill have no pow er from  the date o f the 
decision to amend any of the provisions o f Part III o f the Constitution so as to 
take away or abridge the Fundam ental R ights enshrined therein. 4 4

The m inority held that the court can review constitutional amendment on 
p ro ced u ra l grounds o n ly , n o t on su b stan tiv e  g ro un d s, lik e  in te g r ity  o f 
fundam ental rights. The m inority  thought that Parliam ent could do away 
w ith  the fundam ental rights, abo lish  elected  leg is la tu res, and even change 
the p resen t form  o f  governm ent. 4 5  The am end ing pow er is not to b ring  
sm all changes here and there, but to b ring  b ig  changes, like am ending the 
fundam ental rights, i f  people so w ill. T hey described  the argum ent o f the 
m ajority as argument o f fear, fear that Parliam ent w ill take away peop les 
rights or b rin g  about d ictatorsh ip  by am ending the C onstitu tion . In their 
judgment, the minority opined that if  something is wrong with an amendment, 
there are po litical solutions for that; and a legal solution is inappropriate in 
such a case. B u t the m a jo r ity  judges dec ided  no t to keep co n stitu tio n a l 
amendments under the complete control o f the ruling majority, and undertook 
the role o f overseers in ensuring that constitutional am endments do not go 
against rule o f law  and fundam ental rights o f the citizens . 4 6

K esavananda  B ha ra ti v .  S ta te o f  Kerala:. A  s h i f t  to th e ex trem e

The governm ent sharp ly reacted to the G olaknath  decision. It passed  the 
24th am endm ent o f  the C onstitu tion  to supersede the verd ict o f G olaknath  
and to extend the Parliam ent s am ending pow er to each and every provision 
o f the Constitution. This amendment along with the 25th and 29th amendments 
o f  the C o n stitu tio n  were ch a llen ged  in  K esavananda  B ha ra ti v .  S ta te o f  
K era la .44 T h is case lif ted  the Suprem e C o u rts  ju d ic ia l rev iew  pow er to a 
co m p le te ly  d iffe ren t leve l. T hough  the co u rt h e ld  th a t G olak na th  s case 
decision was w rong (because it is w ithin  the Parliam ent s am ending pow er 
to change the fundam ental rights guaranteed in the Constitution), the court 
im posed a bigger im plied lim itation on constitutional am endment called the 
basic structure doctrine. W hile such an im plied lim itation was sought from 
time to time since 1950s, the court upheld the basic structure for the first time 
in  K esavananda  B ha ra ti w ith  a sev en -s ix  m a jo r ity .

The doctrine of basic structure is based on the notion that the basic features 
o f  the C onstitu tion  can never be changed by a constitu tiona l am endm ent.

44 Supra note 35 at 101.
45 Id. at 108.
46 Supra note 43 at 178.
47 AIR 1973 SC 1461.
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The p etitio n ers argued  that P arliam ent, b e in g  a con stitu ted  body, cannot 
change the basic features o f the C onstitution . Such basic features, though 
implied, are easily discernable from the structure o f the Constitution. On the 
other hand, the governm ent argued that im plied  lim itation  is a very wide 
term , and the democratic tradition requires a p lenary amending power o f the 
P arliam ent beyond ju d ic ia l review. H ow ever, the governm ent conceded to 
one implied limitation, that is, that the whole Constitution cannot be abrogated 
by way o f amendment , 4 8  apart from that, Parliament is bound only by express 
limitations. On behalf o f the government, the Advocate General o f Maharashtra 
also argued that judicial review over constitutional amendments would mean 
involving the court in po litical questions. 4 9

The A ttorney General o f India argued that the am ending power had no 
lim its unless they were expressly stated in the Constitution itself; unexpressed 
or im plied  lim itations w ould defeat the purpose o f am ending pow er which 
was to keep the Constitution responsive to the needs o f the changing times. 5 0  

B ut the m ajority judges disagreed w ith the argument. They decided that the 
am ending power does not include the power to change the basic structure o f 
the C onstitution. Judges, however, could not p rec ise ly  tell w hat those basic 
features were. One o f the judges m entioned republican and democratic form 
o f governm ent as basic structures. O ther judges m entioned d ifferen t basic 
features o f the Constitution viz. supremacy o f the Constitution, secular character 
o f the state, federal character o f the Constitution, separation o f powers, and
so on . 5 1

Speaking for the m ajority, S.M. Sikri CJI, held that in absence o f im plied 
lim itations o f basic structure, Parliam ent m ay m utilate the structure o f the 
Constitution by bringing unexpected changes in the Constitution. The minority 
he ld  th at co n stitu tio n a l am endm ent is no t an o rd in ary  law , and hence it 
generates its own valid ity. The valid ity  o f constitutional am endm ent lies on 
the acceptance o f the society, not on the acceptance o f the court.
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The m inority recognised unfettered right o f the Parliam ent to amend the 
C o n stitu tio n . 5 2  P a lekar J ,  speak ing  for the m inority , h e ld  that w hoever is 
given the amending power is constituent, and Parliament acts as constituent 
body w hen it am ends the C onstitu tion . B eg J  com m ented that Parliam ent 
exercises its am ending pow er as a principal, not as a delegate, and hence, 
exercises an un lim ited  power. M athew  J  v iew ed  basic structu re as absurd 
because you cannot bind future generations w ith 5 3  the basic tenets set up by 
an earlier generation . M oreover, D wivedi J  m entioned, that the Constituent 
Assem bly that framed the Constitution in 1949 was not an elected body. It is 
an added reason why the basic structures set up by that assembly should not 
be considered as iron-clad  features in the Constitution. M arking Parliam ent 
as a continual C onstituent A ssem bly, 5 4  D w ivedi J  questioned the right o f 
the court to make value judgments over constitutional amendment and make 
ultim ate value choices for the people. 5 5  He urged that solution o f po litical, 
economic and social problems be left for the people to solve, and should not 
be done by the court.

M in erva  M ill s : S ea lin g  th e d ea l

Since the decision  o f  K esavananda  B harati, it  is a settled  p rinc ip le  that 
constitutional am endments are jud ic ia lly  reviewable on both substantive and 
procedural grounds. Though Parliam ent did not accept this position  in the 
beginning and engaged in a series o f overtrum ping activities, like supercession 
o f judges and further enactment o f constitutional amendments to regain the 
p lenary power, finally it relented to the doctrine o f basic structure. As a last 
attem pt, the Parliam ent passed  the 42nd am endm ent to the C onstitu tion  in 
1976 fo r p rec lu d in g  ju d ic ia l rev iew  p o w er o f  the Suprem e C ourt over 
constitutional amendments. The amendment added two new clauses to article 
368, with respect to the amending procedure o f the Constitution: clause (4)
added that [n]o amendment o f this Constitution (including the provisions o f 
part III) made or purporting to have been made under this article [whether 
before or after the commencement o f section 55 o f the Constitution (Forty- 
Second Amendm ent) Act, 1976] shall be called in question in any court on 
any ground ; clause (5) added that there shall be no lim itation whatever on 
the constituent pow er o f Parliam ent to amend... 5 6
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In M inerva  M ills Ltd. v .  Union o f  India , 5 7  the Supreme Court struck down 
both the clauses o f the 42nd amendment for being inconsistent with the basic 
structure o f the Constitution. Interestingly, even Chandrachud J, who was in 
the m in o rity  in  K esavananda  B hara ti and took a strong p o sitio n  again st it, 
joined the majority in upholding the basic structure o f the Constitution. After 
M inerva M ills, the basic structure doctrine has settled down as a fundamental 
principle o f the Indian Supreme C ourts judicial functioning, w ith its clarion 
call that constitutional amendments contents must be befitting with the overall 
constitutional structure o f India.

Judicial review of the constitutional amendments in Bangladesh

Like India, Bangladesh Supreme Court reviews constitutional amendments 
on both  p ro ced u ra l and substan tive  grounds. P ro cedu ra l rev iew ab ility  is 
u n q u estio n ab le  b ecause o f  the exp ress p ro v is io n s o f  the C o n stitu tio n  
em powering the Supreme Court to do such review s . 5 8  The C onstitution has 
also m andated  for rev iew ing any law  inc lud ing  constitu tiona l am endm ents 
on the substan tive ground  o f  in co n s is ten cy  w ith  any o f  the fundam ental 
rights o f the citizens guaranteed in the C onstitution . 5 9

A n w a r H ossa in  ca s e : In vok in g  th e d o c tr in e  o f  b a s ic  s t ru c tu r e

B an g ladesh  Suprem e C ourt in  A n w ar H ossa in  C how dhu ry  v. B ang lad esh660 
ru led  th a t the P arliam en t canno t change the b asic  stru c tu re  o f  the 
Constitution . By ho ld ing that the decentralization  o f high court d ivision o f 
Bangladesh Supreme Court is a violation o f the Constitutions basic structure, 
the court nullified a part o f the eighth amendment, and restored the amended 
artic les 100 and 107 to the ir o rig inal fo rm . 6 1  But like the Indian case, the 
judge cou ld  no t come to a consensus about w hat those basic  stru ctu res 
p rec ise ly  w ere . 6 2
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The A tto rn ey  G eneral o f  B an g lad esh  argued  th at the P arliam en t has 
u n lim ited  am en d in g  pow er so lo n g  as it  o p era tes w ith in  the p re sc r ib ed  
p ro ced u ra l lim its . He also argued  th at P a r liam en ts  am end ing  pow er is a 
constituent power, and hence, unrev iew ab le . 6 3  He further argued that when 
the C onstitution itse lf  does not im pose any express lim itation , the power 
cannot be lim ited  by some vague doctrine o f repugnancy. 6 4  On the other 
hand, the petitioners argued that the Parliam ent cannot underm ine the basic 
structure o f the Constitution . K amal H ossain , a w orld-fam ous law yer from 
B angladesh, argued that by setting up seven regional perm anent benches o f 
the h igh  court d iv ision , the am endm ent has destroyed  a S ingle Suprem e 
Court envisaged by the framers o f the C onstitution . 6 5  Syed Ishtiaq Ahmed, 
ano ther law yer for the p etitio n er, argued  that the P a r liam en ts  am end ing 
pow er is not a constituent pow er because unlike the Indian C onstitution , 
Bangladesh Constitution does not mention the amending power as constituent 
pow er in express te rm s . 6 6

The court was convinced with the arguments o f the petitioners, and with 
a 3:1 m a jo r ity  u p h e ld  the im p lied  lim ita tio n  o f  b asic  s tru c tu re . H av in g  
m entioned that only the power to frame a C onstitution is a p rim ary power, 
Badrul Hyder Chowdhury J  held that a power to amend a rigid constitution 
is a derivative power derived from the Constitution and subject at least to the 
lim itations imposed by prescribed procedure. 6 7  He further held that by virtue 
o f article 7, that declares any law inconsistent with the Constitution void, the 
am endm ent passed  by the Parliam ent is to be tested as against A rticle 7. 6 8  

Once article 7 is invoked in testing a constitutional am endm ent, the bar o f 
basic structure comes into p lay automatically. Sim ilarly, Shahabuddin Ahmed 
J  accepted  the basic structure doctrine by ho ld ing that the basic structure 
cannot be changed by the Parliam ent, because the constituen t pow er is 
vested to the people alone; and it is doubtful whether it can be vested in the 
Parliam ent. 6 9
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B ut in  h is lone d issen tin g  op in ion , ATM  A fzal J  re jected  any im p lied  
lim itation o f basic structure by holding that there is no substantive lim itation 
on the pow er o f the Parliam ent to amend any provision o f the Constitution 
as m ay be found under artic le  V o f  the C on stitu tio n  o f  the USA. 7 0  He 
categorically held that no part o f the Constitution is beyond the purview  o f 
am endm ent. The m a jo rity  in  th is judgm ent agreed  not to app ly the basic 
structure test on previous am endments made in vio lation o f such structure. 
Rather by applying the principle o f prospective invalidation, the court saved 
the country from a constitu tional earthquake. Unlike K esavananda  judgm ent 
in  In d ia  though , the ju d gm en t o f  A n w a r H ossa in  d id n o t gen erate  m uch 
criticism  and parliam entary reaction in Bangladesh. A fter the A nw ar H ossain 
judgment, the Supreme Court o f Bangladesh nullified two other amendments, 
n am ely , the fifth  and the seventh  am endm ent , 7 1  both  enacted  during two 
different extra-constitutional m artial law  regimes w ith a view  to give valid ity 
to everyth ing done during m artial law . A gain , the court, in nu llify ing  these 
am endm ents, was alert to preserve constitutional continuity, and, therefore, 
condoned m any activities that were done against the basic structure and has 
become f a i t  accom pli since then. The bottom  line is that Bangladesh Supreme 
C ourt, like  Ind ian  Suprem e C ourt, now  exerc ises ju d ic ia l rev iew  o f  
co n stitu tio na l am endm ents on p ro ced ura l as w ell as substan tive grounds. 
The doctrine o f basic structure has im m ensely en larged the scope o f such 
p o w er.

III Legal Reasoning on the question of judicial review of 
constitutional amendments

As d iscu ssed  above, the US Suprem e C ourt re fra in s from  rev iew in g  
constitutional amendments on both procedural as well as substantive grounds, 
w hile the B angladesh i and the Indian Suprem e Courts review  am endm ents 
not only on procedural grounds but also on substantive grounds. It has been 
observed that the questions o f separation o f pow ers, dem ocratic leg itim acy 
and co u n te r-m a jo r ita r ian  effec ts o f  ju d ic ia l review , p o lit ic a l q uestio n , 
constituen t/derivative pow er etc. were ra ised  in  all the three ju risd ictions. 
N evertheless, the US Supreme C ourt reached a to ta lly  d ifferen t conclusion 
than the Suprem e Courts o f o ther two jurisd ictions. W hat are the reasons 
behind such divergence? An attem pt has been made to find out below.
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Judicial review of constitutional amendments on procedural grounds: 
A comparative discussion

In C olem an  case, the US Suprem e C ourt d ec la red  th a t the p ro cess o f 
ratification o f a constitutional amendment is a political question, and therefore, 
ju d ic iary  has no role to p lay in the entire process o f am endm ent. H old ing 
that Congress enjoys sole and complete control over the amending process, 
Coleman case shut the door o f jud icial review  in an am endm ent case. Those 
who sup p o rt C o lem a n s  em bargo  on p ro ced u ra l rev iew  o f  ju d ic ia l rev iew  
argue that jud ic ia l rev iew  w ill ham per C ongress s independen t exercise o f 
article V powers . 7 2  Since the overtrumping power of Congress over the Supreme 
Court s rulings m aintains checks and balances o f co-equal branches, jud icial 
rev iew  w ou ld  im b alan ce the sca le o f  pow ers shared  by the o rgans o f  
governm ent.

The US scholars who support judicial review o f constitutional amendments 
on p ro ced u ra l grounds m a in ta in  th at artic le  V has le ft m any p ro ced u ra l 
questions unansw ered . 7 3  Since the answ er to these questions are not clear, 
and since there is no definitive provision in article V or settled precedents, 
the court s opportunity to answer the unsettled questions should not be shut 
dow n . 7 4  Even Tribe, who strongly believes that constitu tional am endm ents 
should  be in C ongress s dom ain, does no t th ink  that C ongress can so lely 
decide am endm ent-related issues. M entioning such a claim as a straw man,
it was asked: 7 5

C ould  anyone re a lly  b e lieve , for exam ple , th a t a court w ould 
feel bound to treat the equal rights amendment (ERA) as part o f 
the Constitution if  Congress determined that the thirty-five states 
that had ratified the am endm ent as o f Ju ly  1, 1982, constituted
the three fourths o f fifty required by article V ?..... Could anyone
believe that a court would or should respect such a decision?

P rec lud ing  ju d ic ia l rev iew  o f  co nstitu tiona l am endm ents seem s absurd 
because such review  only dem ands com pliance o f those procedures which
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were set up by the people for Congress. In such a review, the courts role is 
no more than an umpire. Since the Supreme Court exercises only a m inim al 
role to oversee if  the players played by the rules, the review o f constitutional 
am endm ents is supportab le . 7 6

In Bangladesh and India, judicial review o f constitutional amendments on 
p rocedural grounds was never denied. Part o f the reason was that jud ic ia l 
rev iew  in  these two co un tries cam e d irec t ly  from  express co n stitu tio n a l 
p ro v is io n s , 7 7  and the Suprem e C ourt in  ex e rc is in g  such rev iew  pow er 
historically conceived itself as a guarantor o f the constitutionality o f amendment 
and o ther governm en ta l p rocesses . T h erefo re , though the ju d ic ia l rev iew  
provisions o f the Constitution only provided for judicial review o f laws in 
general, judges interpreted laws to include constitution-am ending Acts as 
w ell. M oreover, the Suprem e C o u rts  overall in terp retive function allow ed 
judges to see if  the am endm ent process has been duly followed or not.

Judicial review of constitutional amendments on substantive grounds: 
A comparative discussion

B efore C olem an , at least on two occasions, the US Suprem e C ourt has 
determ ined the constitu tionality o f the content o f am endm ents . 7 8  But after 
C olem an , contents o f  am endm ent have becom e jud ic ia l un touchab les. It is 
now argued that the US Constitution has conferred the sole right to amend 
the C on stitu tio n  on e lec ted  bod ies. Ju d ic ia l rev iew  o f  the co n stitu tio n a l 
am endm ents on substantive grounds would am ount to an extrem e level o f 
judicial interference on the activities o f Congress, so much so that it v irtually 
b rings an end o f  dem ocracy. 7 9  The p roponents o f  n o n -in terference on 
Congress s power to amend further argue that to prevent the Supreme Court 
from  becom ing a super-leg is latu re , constitu tiona l am endm ents contents 
must be kept aloof from judicial interference. Mainly, for its extreme counter-
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m ajoritarian effects, judicial review o f constitutional amendments contents is 
denied in the US.

Those who support judicial review o f contents o f constitutional amendments 
argue that if  Constitution is the fundamental law o f the land, one must conceive 
o f it as a unified , if  not a 100 percent coherent, docum ent. A ny anom alies 
and contrad ictions in the body o f the C onstitution , in case o f the conflict 
between original Constitution and its am endment, w ill have a ch illing effect 
on the overall co nstitu tiona l structure . T herefo re , scholars opine that for 
ensuring coherence, an amendment must conform to the fundamental values/ 
indispensable parts o f the Constitution . 8 0 Tribe writes that the value o f the 
Constitution as an evolving repository o f the nations core political ideals and 
as a record o f the n atio n s deepest ideo logical battles depends sign ificantly 
on the lim itation o f its substantive content to what all (or nearly all) perceive 
to be fundam ental. 8 1 Ironically, Tribe does not believe in jud icial review  o f 
con ten ts o f  the co n stitu tio n a l am endm ents. W ho, then , can ensure that 
Congress does not change those core ideals? He thinks Congress can ensure 
it. A com plem entary question then arises: H ow can Congress lim it its own 
attempt to change a fundamental norm  o f the Constitution? W here lie checks 
and balances in such a provision? W ould it not be w iser to give the review 
power in this case to make sure that Congress does not change the fabric o f 
the Constitution itself? If  Congress adopts a constitutional amendment allowing 
ownership o f slave in the US, who will check such amendment? 8 2 Can Congress 
change the federal character or curtail first amendment rights o f the citizens? 
On these questio n s , US academ ics are sh arp ly  d iv ided . In In d ia  and 
Bangladesh , on the other hand, the apex courts answ ered above questions 
dec isive ly  by h o ld ing  that C onstitu tion  s basic substances m ust be kept in 
m ind while bringing an am endm ent to the Constitution.

W hy does the US Supreme C ourts practice differ from that o f Bangladesh 
and Ind ia? The con texts o f  these coun tries m ay have co n tr ib u ted  to the 
d ifference. A lthough  all o f these countries p ractice dem ocracy, ju d ic ia ry  s 
role vis- -v is Parliam ent is accepted  d ifferen tly  by the people. In India and 
Bangladesh, due to corruption and failure o f the parliam entarians to obtain 
trust and confidence o f the people, Parliament could not become a trustworthy 
in stitu tio n  in b rin g in g  social changes. Failure o f  the po litic ian s paved the
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way for wide judicial review power o f the Supreme Courts in these countries . 8 3  

Scholars opine that, given the south-Asian culture o f uncompromising political 
conflicts and continual overtrum ping o f the oppositions prev iously adopted 
co n stitu tio n a l changes, ju d ic ia l rev iew  o f  co n stitu tio n a l am endm ents is 
appropriate for south A sia . 8 4

In sim ple w ords, the Suprem e C ourt is seen as the b etter arb iter than 
po litic ians in India and B angladesh . 8 5  On the other hand, people in the US 

no longer believe that the courts are app ly ing  the law  in cases invo lv ing 
constitutional challenges; instead , they have come to believe that courts are 
im posing the political preferences o f judges. 8 6 W hile the US people conceive 
ju d ic ia l rev iew  o f  the co n stitu tio na l am endm ents as an extrem e counter- 
m ajoritarian problem , people in India and Bangladesh see it as an epitome o f 
jud icial activism  and as a counter-m ajoritarian check against the excesses o f 
the Parliam ent . 8 7  Sathe argues that human rights o f the m inority groups are 
also counter-majoritarian, but still, when majoritarian Parliament ignores them, 
courts p ro tect them . In the same vein , w hether m ajority likes it or not, the 
une lec ted  courts can p reserve  the lib ertie s  o f  all by p ro tec tin g  the basic 
fea tu res o f  the C o n stitu tio n  th rough  ju d ic ia l rev iew  o f  co n stitu tio n a l 
am endm en ts . 8 8

The p o lit ic a l c lim ate o f  Ind ia  and B ang ladesh  d u rin g  K esavananda  and 
A nw ar H ossa in  decisions have also p layed  a b ig  role in  ava ilin g  v a lid ity  to 
the practice o f judicial review  o f constitutional amendments in general, and 
the doctrine o f basic structure in particu lar. In India, the practice go t final 
approval o f the po litica l com m unity after Ind ira  G andhi case . 8 9 In this case 
the valid ity o f the 39th amendment and the election o f the Prime M inister o f 
Ind ia were at issue. W hen A llahabad  H igh C ourt declared  that the Prim e 
M in isters election as a M ember o f Parliament was void for corrupt practices, 
Ind ira G andhi brought 39th am endm ent to the C onstitution  for retroactive 
validation o f her election. W hen challenged for vio lation o f basic structure,
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the court took a strategic decision in this case regarding the 39th Amendment. 
The court validated the Prime M in ister s election but struck down a part o f 
the 39th am endment for v io lating basic structure o f the Indian Constitution. 
The Congress governm ent, which was so far opposing the judicial review o f 
constitutional amendments, for the first time in its history accepted the validity 
o f the basic structure doctrine. Sathe thinks that this h istoric event helped 
basic structure doctrine to have a foothold in India, to only get stronger and 
stronger later on . 9 0

S im ila r ly , A n w a r H ossa in  case judgm en t in B ang ladesh  cam e at a tim e 
when the whole country was rallying against a decade-long dictatorial regime, 
at the au sp ices o f  w h ich  the d isp u ted  eigh th  am endm ent was ad o p ted . 9 1  

T herefore, when the court nu llified  the am endm ent, it was seen as another 
victory against the dictator. Therefore, the starting point o f the judicial review 
o f  the contents o f  a co n stitu tio n a l am endm ent w as sm oother in  case o f 
B an g ladesh .

But the US did not face any change in the Constitution dramatic enough 
to arouse the court for nullifying an amendment on a substantive ground, nor 
was a p o litica l condition supportive enough to overru le C olem an  case. The 
c o u r ts  p r e -C o lem a n  p reced en ts show  th at i f  a p ro p er case com es to the 
docket, the court may proceed to overrule Coleman case in future for bringing 
back  its ju d ic ia l rev iew  pow er over constitu tiona l am endm ents. There are 
many substantive constitutional questions in the US, which may create political 
s itu a tio n s w hen the co u rt m ay fee l o b lig a ted  to rev iew  co n stitu tio n a l 
am endm ents. An ab o rtio n -re la ted  am endm ent or abo lition  o f  the second 
amendment or a change in the eighth am endm ents capital punishment-related 
clause may trigger the judicial review o f constitutional amendments in the US 
once again .

Another reason why judicial review o f constitutional amendment developed 
in Bangladesh and India but not in the US is the extreme rigid ity o f the US 
C onstitution s am endm ent p ro cess . 9 2  The num bers o f am endm ents in these 
co u n tr ies  are enough to m ake the p o in t c lear. W hen a co n stitu tio n a l
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am endm ent gets through the steep process in  the US, the Suprem e Court 
generally feels it wise not to interfere with that rare sacred cow. On the other 
hand, Indian and Bangladeshi C onstitutions am endm ent process is not too 
rigid, if  not too flexible. Parliaments can sometimes bring extraordinary changes 
in the C onstitutions o f these countries by exp lo iting its super-m ajoritarian  
capacity, occasionally  availab le. T herefore, jud ic ia l review  o f constitu tional 
am endm ents in these two countries m akes much sense.

IV Is constitutional amendment a political question?

One common question that invariably arises in a constitutional amendment 
case is that o f  the p o litica l questio n . 9 3  In the cases o f C olem an  in  the US, 
K esavananda  in  Ind ia  and A n w a r H ossa in  in B an g ladesh , p o lit ic a l question  
doctrine was presented as an argument against reviewability o f constitutional 
am endm ent by one p arty  or the other. Such an argum ent was accepted  by 
the US judges, but rejected in other two jurisdictions.

The doctrine, arguably, b rings checks and balances am ong the co-equal 
o rgans o f  the state. The opponents o f  ju d ic ia l rev iew  o f  co n stitu tio n a l 
am endment argue that though judicial review  is generally conceded to, there 
should be some exceptions. Political question is such an exception that includes 
constitutional am endment cases. In the Coleman case, the court unequivocally 
declared that constitutional am endment is a po litical question, and therefore 
the court cannot review it.

W hat makes a question po litical? A lthough the doctrine started its real 
journey in 1920s,94 there were no clear criteria to identify a political question 
until 1962, when the Supreme Court in Baker v. C arr’ ’̂ set up six criteria to 
identify the presence o f a political question. One o f the criteria was [l]ack of
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judges d iscoverable and m anageab le standards for reso lv ing an issue. 9 6 In 
the hindsight, the Coleman justices basically relied on this criterion in holding 
that constitutional amendments were political questions. In the courts words : 9 7

The questio n s th ey  invo lve are e ssen tia lly  p o lit ic a l and not 
justic iab le . T hey can be decided by the C ongress w ith the full 
know ledge and appreciation ascribed to the national leg islature 
o f  the p o lit ic a l, so c ia l and econom ic co n d itio n s w h ich  have 
p rev a iled  d u rin g  the p erio d  since the sub m issio n  o f  the 
am endm ent.

However, m ost o f the scholars w riting on this issue do not think that the 
Suprem e C o urt is le ss-eq u ip p ed  then  the C ongress in  know ledge and 
appreciation o f the political, social and economic conditions . 9 8 Even those 
scholars who do not believe in judicial review o f constitutional amendments 
d isag ree  w ith  the b asic  asse rtio n  o f  C olem an  case th a t a co n stitu tio n a l 
amendment issue is a political question. They acknowledge that amendment- 
related questions are constitutional questions, though for other reasons they 
oppose the jud ic ia l review  o f  constitu tiona l am endm ents. T hey argue that 
the court should not adjudicate such issues for the sake o f keeping the function 
o f a co-ordinate branch uninterrupted . 9 9 On the other hand, the supporters o f 
ju d ic ia l rev iew  o f  co n stitu tio na l am endm ents argue that even i f  p o litic a l 
questions do exist in reality, constitutional am endment is defin itely not such 
a question . 1 0 0

2016] Ju d ic ia l R eview  o f  Constitutional Amendments 335

96 I .̂ at 217.
97 Supra note 10 at 454.
98 Those who support judicial review of amendments, such as, Dellinger and Marty 

Haddad, and those who do not believe in judicial review of amendments, such as, 
Tribe and Jesse H. Choper think that the Supreme Court is not less-equipped 
knowledge-wise in deciding the constitutionality of an amendment.

99 Tribe who is a true disbeliever of judicial review of constitutional amendment held 
that the Supreme Court should not review an amendment not because courts are 
less adept than Congress at detecting the consensus that some observers believe 
an amendment should reflect, but because allowing the judiciary to pass on the 
merits of constitutional amendments would unequivocally subordinate the amendment 
process to the legal system it is intended to override and would thus gravely threaten 
the integrity of the entire structure. See also supra note 28 at 442.

100 Many constitutional scholars think that there is no necessity of a political question 
doctrine, and no such thing really exists. See Louis Henkin, In There a Political 
Question Doctrine 85 (5) The Yale Law Journal 597 (1976); Linda Sandstorm Simard,

Standing Alone: Do We Still Need the Political Question Doctrine? 100 Dickinson 
Law Review 303 (Winter 1996).



V Conclusion

The Suprem e C ourts o f  B angladesh  and Ind ia exert very  h igh  jud ic ia l 
review  pow er over constitutional am endm ents, while the Supreme Court o f 
the US declines to exert any. This paper, highlighted that the same arguments 
were p resen ted  across the ju risd ic tio n s, but on ly w ith  d ifferen t resu lts. A 
number o f factors were responsible for such diverse results: flexibility/rigidity 
o f  the am endm ent p ro cess, p o litic a l con text o f a g iven  country , and the 
people s perceptions about the role o f jud ic iary vis- -v is elected branches o f 
government. In Bangladesh and India, supportive political climate and peoples 
positive perceptions about the court helped the Supreme Court in w ield ing 
the w idest possib le  jud ic ia l rev iew  power. On the o ther hand, dem ocratic 
zeal o f the Am erican people and their trust on the elected branches o f the 
governm ent barred the Supreme Court from am bitious extension o f judicial 
rev iew  p o w er in  am en d m en t-re la ted  cases. E xtrem e r ig id ity  o f  the US 
C o n stitu t io n s  am endm en t p ro cess has also m ade ju d ic ia l rev iew  o f  
constitu tional am endm ents undesirable.

Since jud ic ia l rev iew  o f constitu tional am endm ents is indeed  the h igh 
w ater m ark o f judicial activism , 1 0 1  jud iciary o f a given country can m aintain 
that high mark only when the people o f a country acknowledge the legitim acy 
o f such an enterprise. A change in the people s perception about the worth 
o f the Constitution and the democratic institutions can transform the current 
judicial review practices o f the Supreme Courts o f Bangladesh, India and the 
US in constitutional am endm ent cases.
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