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RECONCILING BUSINESS AND HUMAN RIGHTS IN CHINA
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Abstract

This paper critically analyses the normative framework for business, 
sustainable development and human rights in China. Outlining voluntary 
and binding approaches for corporations doing business within China and 
Chinese state-owned enterprises operating outside Chinese borders, it 
attempts to draw out lessons to facilitate understanding of the current state 
of affairs. The main objective of this paper is to examine whether the 
often-expressed statement- China does not care about business, sustainable 
development and human rights - holds any validity.

China s approach to business and human rights or corporate social 
responsibility is at times contradictory and therefore, much remains to be 
wished for. In the past decade China preferred to concentrate on the 
voluntary approaches to the regulation of potential human rights violations, 
by business whereas it neglected the binding approaches aimed at 
identifying, developing and improving corporate human rights obligations, 
corporate accountability, and victims access to justice. However, there are 
signs that China has been softening its approach in recent years, particularly 
in the sphere of extraterritorial regulation of conduct of the Chinese state- 
owned enterprises finally agreeing to participate in the work on the treaty 
on business and human rights.

It is further contended that China should reconsider its approach and attempt 
to equally pursue both voluntary and binding approaches in business and 
human rights. A focus on victims access to justice is essential for China to 
ensure the legitimacy of its policies in business and human rights among 
the wide Chinese and global publics. At the same time, Chinese corporations 
should firmly integrate human rights into their business operations and 
those of their business partners, contractors and suppliers through a vast 
array of preventive measures.

I Introduction

T H E  G LO BA L business env ironm ent has changed rap id ly  in  the p ast few  
d ecad es . Som e co rp o ra tio n s  have faced  sharp  drops in  reven u es , w h ereas
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o th e rs , p a r t ic u la r ly  th o se  from  A sian  and  Sou th  A m erican  co u n tr ie s , h ave 
taken  over the p o s it io n  once h e ld  by co rp o ra tio n s  from  F rance , G erm any, 
Ja p an , the U n ited  K ingdom  (U K ) and  the U n ited  S tates (U S). C h inese  and 
Ind ian  co rporations have been  p articu la r ly  effective in  c lim b ing  the lad d er o f  
the w o r ld s  m o st successfu l co rp o ratio n s by revenue o r p ro fit . For in stan ce , 
the 2014  F o rtune G lobal 500 lis t  in c lu d es  95 co rp o ra tio n s from  C h in a ,1 57 
from  Jap an  and  128 from  the U S .2 C h ina has in  the la s t  decades w itn essed  
trem endous econom ic developm ent thereby b rin g in g  b e tte r standard  o f  liv in g  
to the m a jo r ity  o f  its  p o p u la t io n . A t the sam e tim e , b u s in e ss , su s ta in ab le  
d ev e lo p m en t and  h um an  r igh ts  p ro tec t io n  in  C h in a  h ave n o t ad v an ced  as 
q u ick ly  as in  the g lo b a l b u s in ess  env ironm en t.

C h inese co rp o ratio n s are b eco m in g  in c reas in g ly  aware o f  the im portance 
o f  su sta in ab le  d ev e lo p m en t and  h u m an  r igh ts  fo r a v o id in g  le g a l, f in an c ia l 
and o ther risks and assum ing a m ore com petitive position  in the m arketp lace.3 
W h a t is  m o re , W righ t a rgu es  th a t re c en t y e a rs  h ave also  seen  a sh if t  in  
C h in ese  g o v e rn m e n t p o lic y  in  re la t io n  to b u s in e ss  and  h u m an  r ig h ts  and  
c o rp o ra te  so c ia l re sp o n s ib il i ty . 4 S im ila r ly , Ju a n  P ab lo  B o h o s la v sk y , UN 
In d epen d en t E x p ert on the effects o f  fo re ign  debt, has recen tly  argued  that 

th ere  is a g ro w in g  aw aren ess  w ith in  C h in ese  g o v e rn m en ta l, b u s in e ss  and  
le n d in g  in s t itu t io n s  ab o u t th e  n e e d  to h ave  m o re  ro b u s t so c ia l and  
e n v iro n m en ta l s a fe g u a rd  p o lic ie s  in  p la c e . Y et, m ark e t d isc ip lin e  a lo n e  is 
in su ff ic ien t to ensure hum an  righ ts co m p lian t b us in ess  conduct. 5 H ow ever, 
i t  is no se c re t th a t co rp o ra tio n s , e sp e c ia lly  tr a n sn a t io n a l o n es, have b een
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1 The paper refers to the People s Republic of China as China.
2 See Fortune Global 500, 2014, available a t : http://money.cnn.com/magazines/ 

fortune/global500/2013/full_list/?iid=G500_sp_full (last visited on Mar. 10, 2015).
3 See Raj Sapru Sustainable Urban Growth: Is Hong Kong a Model for China? , available 

at. http://www.bsr.org/en/our-insights/blog-view/sustainable-urban-growth-is-hong- 
kong-a-model-for-china (last visited on May 10, 2016); Arthur J. Hanson Environment 
and Sustainability. International Issues and China in China Council for International 
Cooperation on Environment and Development Annual General Meeting, 
International Institute for Sustainable Development (Nov. 23-25, 2012).

4 Katryn Wright, Corporate respect for human rights in the Chinese context June 18, 
2015, available at. http://oecdinsights.org/2015/06/18/corporate-respect-for-human- 
rights-in-the-chinese-context/(last visited on May 10, 2016).

5 See observations of Juan Pablo Bohoslavsky, Independent Expert on End of mission 
statement China on the effects of foreign debt United Nations Human Rights Office 
of the High Commissioner (June 29- July 6, 2015), available at. http://www.ohchr.org/ 
EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16203&LangID=E. (last visited on 
May 10, 2016)
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a lle g e d ly  in v o lv e d  a lm o s t d a ily  in  u n d e rd e v e lo p e d , th ird  w o r ld  c o u n tr ie s  
and  e lsew here  in p ro d u c in g  n egativ e  so c ia l im pacts. It has also  been  w id e ly  
reported  that Chinese corporations have been a lleged ly invo lved in com m itting 
h u m an  r ig h ts  ab u ses  a t h o m e and  ab ro ad , p a r t ic u la r ly  r e la t in g  to  la b o u r  
rights, environm ental po llu tion , freedom  o f  expression  and privacy v io lations.6

C om plying w ith corporate social responsib ility  and sustainab le developm ent 
m ay  p rov ide C h inese co rporations w ith  access to new  m arkets, w h ich  w ou ld  
o therw ise rem ain closed. W ith  this know ledge on board , this p ap er finds that 
the C h in ese  le g a l system  fa irs  re aso n ab ly  w e ll on b u s in ess  and  su sta in ab le  
developm ent at the form al level w hen com pared  to those o f  o ther developed 
eco n om ies and  even  d em o crac ies . W h at seem s to be m iss in g  is its d ilig en t 
and strict application in  daily business practice. It seems that Chinese regulation 
o f  its own corporations needs to be p u t in line w ith  the in ternationa l hum an 
righ ts s tandards since C h inese co rp o ratio n s have been  a lleged ly  in vo lv ed  in 
severa l h um an  righ ts v io la tio n s , b o th  w ith in  and o u ts ide  the G reater C h ina 
re g io n .7

T he p ap er f ir s t  o u tlin es  the fac tu a l b ackg ro u n d  o f  b u s in ess , su sta in ab le
d e v e lo p m e n t an d  h u m an  r ig h ts  in  C h in a . I t th en  c r i t ic a l ly  a n a ly se s  the
norm ative fram ew ork for business, sustainab le developm ent and hum an rights 
in China. It further analyses vo luntary and b ind ing approaches for corporations 
do ing business w ith in  C hina and Chinese state-ow ned  corporations operating  
ou ts ide  C h inese b o rd ers , th e ir  ap p lica tio n  in  p rac tic e , and attem pts to draw  
out lessons to facilitate understanding o f  the current state o f affairs. It identifies 
b e s t p ra c t ic e s  and  d e f ic ie n c ie s  o f  the C h in ese  n o rm a tiv e  fram ew o rk  and  
p ra c t ic e . T h e re a f te r  it  e x p lo re s  C h in a s  ap p ro ach  to b u s in e ss  and  h um an  
rights and exam ines the righ t to access to justice for v ictim s o f  hum an rights 
ab uses in  C h ina . A rg u in g  fo r a h o lis tic  ap p ro ach  fo r b u s in ess , su sta in ab le  
d e v e lo p m e n t an d  h u m an  r ig h ts  in  C h in a , th is  p a p e r  p ro p o se s  a m ix  o f
vo lu n tary  and b in d in g  approaches to hum an rights and business , em phasising
le g a l o b lig a tio n s  to p ro te c t  h u m an  r ig h ts  w ith in  and  o u ts id e  its  b o rd e rs , 
co rpo rate  o b lig a tion s to resp ect, p ro tec t and fu ll access to rem edy.
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See Executive Summary of Greater China Region, Time for Action: Business and 
Human Rights in Greater China Aug. 26, 2014, available at. https://business- 
humanrights.org/sites/default/files/documents/Executive-Summary-Greater-China- 
Briefing-26-Aug-2014_0.pdf(last visited on Apr. 10, 2016).
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II The factual background to business, sustainable development and
human rights in China

C hina is the second  la rg e s t w orld  econom y. It has g row n  in  the la s t  few  
d ecad es on an average by 10% , a lth o u gh  the g ro w th  has re c e n tly  s ta lle d .8 
H ow ever, several C h inese econom ists have d isputed  such v iew s.9 W orld  B ank 
still considers it, despite scale and grow th  o f  its econom y, to be a develop ing 
country.10 It reports, 98.99 m illion people still lived below  the national poverty 
lin e  o f  RM B 2 ,300  p e r  y e a r  at the end  o f  2012 . 11 T he g row th  o f  C h inese  
econom y has in  the recent decades con tributed  to the creation  o f  m illions o f  
jobs and to the increase in the liv ing  standard o f  population. It has also raised 
the lev e l o f  p ro te c t io n  o f  so c io eco n o m ic  righ ts  b y  co m p ly in g  w ith  a ll UN 
M illen n iu m  D eve lo p m en t G o a ls .12 T he econom y has been  m o stly  co n tro lled  
b y  the state , w h ich  functions on the basis  o f  o n e-p arty  rule.

The orig in  o f  business and hum an righ ts/corporate social responsib ility  in 
China can be traced  to the h istorical evidence o f  culture o f  d iligence, honesty 
an d  c h a r ity  am o n g  b u s in e ssm e n  d u r in g  M in g  an d  Q in g  d y n a s t ie s .13 F or 
exam ple, an ed ict issued  in 1731 by an em peror o f  the Q ing dynasty p rovides 
th at the id ea l w ay for a w ea lth y  h o useh o ld  to perpetuate  it s e lf  in c luded  the 
need  to be constan tly  v ig ilan t, even in peacetim e, in  d ispensing  re lie f  and aid 
to the p oo r. 14 Such h is to r ic a l ev id ence  is u n d erp in n ed  b y  the d o ctrin e  o f  
h arm onious society, which has been overly p resen t in every corner o f  Chinese
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8 William Pesek, China s Economic Troubles Start to Spread Bloomberg View, July 
15, 2015, available at. http://www.bloombergview.com/articles/2015-07-14/china- 
s-economic-troubles-start-to-spread (last visited on Mar. 10, 2016).

9 Hu Angang, Embracing Chinas New Normal Why the Economy is Still on Track 
Foreign Affairs 8-12 (May-June 2015). For an opposing view see Zhiwu Chen, Chinas 
Dangerous Debt Why the Economy Could be Headed for Trouble Foreign Affairs 
13-18 (May-June 2015).

10 See World Bank China, Overview Mar. 25, 2015, available at. http.//
www.worldbank.org/en/country/china/overview (last visited on May 10, 2016).

11 Ibid .
12 United Nations Millennium Declaration, G.A. Res. 55/2, UN GAOR, 55th Sess., UN 

Doc. A/RES/55/2 (Sep. 18, 2000), available at. www.un.arg/millenium/552 e.poy 
(last visted on May 20, 2016).

13 Li-Wen Lin, Corporate Social Responsibility in China. Window Dressing or Structural
Change 28 Berkeley J . In t lLaw  64 (2010), available at. http.//
scholarship.law.berkeley.edu/bjil/vol28/iss1/3 (last visited on Apr. 20, 2016).

14 Ibid; Teemu Ruskola, Conceptualizing Corporations and Kinship. Comparative Law 
and Development Theory in a Chinese Perspective 52 Stan. Law Rev. 1599 (2000).

15 See for example, John Delury, Harmonious 148 China Policy Review 35-44 (Apr- 
May, 2008).
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C h in a s  cu rren t app roach  to b us in ess  and  hum an  righ ts has n o t been  an 
iso la ted  is lan d  in  the d iv is iv e  and  som etim es em o tio n a l d eb ates on h o w  to 
m ore effective ly  reconcile hum an rights and business conduct.16 It seem s that 
C h inese g o v e rn m en ts  p o lic ie s  on b usin ess and hum an  righ ts have p re fe rred  
m ore v o lu n ta ry  in it ia tiv es  in  the fo rm  o f  the co rpo rate  so cia l re sp o n s ib ility  
approach  in  the p a s t ,17 w h ile  at tim es n eg lec tin g  m ore focused  in it ia tiv es  on 
im p ro v in g  h a rd  la w  in it ia t iv e s  an d  e n h an c in g  v ic t im s  access  to ju s t ic e ,18 
p a r t ic u la r ly  w h en  it  cam e to  e n fo rc in g  th e a c c o u n ta b i l ity  o f  C h in ese  
co rp o ra tio n s  fo r an a lle g ed  h um an  r igh ts  im p ac t b eyo n d  C h in ese  b o rd e rs . 
H ow ever, th is has begun to change slowly. Chinese corporations are becom ing 
in creasin g ly  aware o f  the fact that hum an rights p ro tections shou ld  be p laced  
at the centre o f  business operations. A  sm all survey conducted by the Business 
and  H um an  R igh ts  R eso u rce  C en tre  ap p ears  to co n firm  th is  h y p o th e s is .19 
L ian g  X iaohu i, for in stan ce , no ted  th us :20

As C h inese com pan ies becom e m ore in te rn a tio n a l, the vo ice o f  
stakeholders like N G O s is becom ing stronger. As a result, Chinese 
com panies are in co rpo rating  hum an rights into the ir m anagem ent 
sy s te m s . E ven  w ith in  C h in a  th e y  c a n n o t av o id  th is  to p ic .
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16 For an overview see, Shu Zhou, William Jiang, Xiaohong Quan, Corporate Social 
Responsibility and Sustainable Development in China: Literature Review and Case 
Analysis 10 Jou rn a l o f  Supply Chain and Operations M anagement 1 (Feb., 2012); 
Zhang Hui, Ma Deying, Sustainable Development and Corporate Social 
Responsibility: The Role of Government in China , available aP. http:// 
www.seiofbluemountain.com/upload/product/201005/2010qyjjhy06a17.pdf (last 
visited on May 10, 2016); US Chamber of Commerce, Corporate Responsibility and 
Sustainable Economic Development in China: Implications for Business 2012, 
available aP. https://www.uschamber.com/sites/default/files/legacy/international/ 
files/17296_China%20Corp%20Social%20Responsibility_0pt.pdf (last visited on Apr. 
20, 2016); Ramon Mullerat, Corporate Social Responsibility: A European Perspective
13 Miami-Florida European Union Center o f  E xcellence 6 (June, 2013), available aP. 
http://aei.pitt.edu/43368/1/Mullerat_CSR_Europa.pdf.(last visited on Apr. 20, 2016).

17 Po Keung Ip, The Challenge of Developing a Business Ethics in China 88 Journal 
o f  Business Ethics 211-224 (April 2009). See also, Robert G. Peijun Duan Eccles,
The State of Sustainability in China 26(1) Journal o f A pplied Corporate Finance 76

84 (2014).
18 Surya Deva, A ccess to Ju stice : Human R ights A buses Involving Corporations China

104 (International Commission of Jurists, Geneva, 2011).
19 Supra note 6.
20 Id. at 5. Global Business Initiative, Sustainable Business and Investment in the 

Global Context: Rights, Risks and Responsibilities , Business Executives Conference, 
Beijing, China (Apr. 16, 2013).
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https://www.uschamber.com/sites/default/files/legacy/international/
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In te rn a tio n a l conven tions are b e in g  tran s la ted  in to  C h inese law  
and  the en fo rcem en t o f  these law s is b eco m in g  m ore stringen t. 
C h in e se  c o m p a n ie s  m u s t co m p ly , e ith e r  v o lu n ta r i ly  o r 
invo lun tarily . T h is is w hy Chinese enterprises have a strong drive 
to resp ec t hum an  righ ts.

F u rth erm o re , he argues th a t a fte r a decade o f  p ro m o tin g  b u sin ess  and 
hum an  righ ts in  C h ina, the concep t o f  co rpo rate  socia l re sp o n sib ility  (CSR) 
and  su sta in ab ility  is no w  com m on ly  b raced  by the C h inese go vern m en t and 
businesses. 21 A nother developm ent that can be observed  in China in  business 
and  h um an  righ ts  f ie ld  is th a t w o rkers and  c iv il so c ie ty  o rgan isa t io n s  have 
fo rm ed  several bottom -up social m ovem ents to p ro test again st environm ental 
degradation , labour rights, pub lic adm in istration  s corruption  and o ther abuses 
o f  lo c a l and  n a tio n a l p o w er .22 T h ey  have b eco m e so v o ca l th a t lo c a l and  
n a tio n a l go vern m en ts  are n o t ab le to sup p ress  them  anym ore . In  th is  way, 
g o v e rn m e n t and  s ta te -o w n e d  c o rp o ra tio n s  have b een  fo rced  to p r io r it is e  
so c ia l, lab o u r and  an ti-co rru p tio n  co n cern s w hen  d ec id in g  how  to p ro ceed  
w ith  large  in vestm en t and in fras tru c tu re  p ro jec ts . Such d evelopm en t can be 
in terpreted  together w ith  the increasing  support o f  C hina to various in itiatives 
in  business and hum an rights at the leve l o f  U nited  N ations (U N ).23 T hough 
C h in a  h as ad v an ced  su b s ta n t ia lly  in  p a s t  d ecad es  in  b u s in e ss  and  h u m an  
rights, it  seem s that tim e is ripe to consider its stra tegy  for the future.

In the la s t few  decades, two p reva ilin g  approaches have em erged  in  g lobal 
business and hum an rights a vo lu n tary  approach  b ased  on corporate social 
resp on sib ility , and a b in d in g  approach  co n cen tra tin g  on the d eve lopm en t o f  
im p era tiv e  n a tio n a l and  in te rn a tio n a l n o rm s and  co rp o ra te  o b lig a tio n s  and 
regu lations, reducing  the negative im pact o f  business on hum an rights. C hina 
is no excep tio n  here . B y  fo cu s in g  on the v o lu n ta ry  d im ensions o f  b us in ess  
and hum an rights, one risks n eg lec tin g  m any o f  the norm ative p rocesses that 
p lay  an equally  im portan t role in  the regu lation  o f  corporations. Som e recent
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21 Solveig Marie Igesund, Promoting business and human rights in China Norwegian 
Human Rights Centre, May, 13 2015, available at. http://www.jus.uio.no/smr/english/ 
about/programmes/china/news/business-and-humanrights.html (last visited on May 
10, 2016).

22 See for critical discussion, James Leung, X is Corruption Crackdown How Bribery
and Graft Threaten Chinese Dream Foreign A ffairs 13-18 (May-June, 2015).

23 UN Human Rights Council, UN Guiding Principles on Business and Human Rights,
2011 part 4, available at. www.dichs.oug/document/publication/HR-IN pdf. (last 
visited on Apr. 20, 2016).
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d ocum en ts ad o p ted  in  the p a s t few  years su ggest th a t C h in a and  its  p u b lic  
in s t itu t io n s  are co m m itted  to f in d in g  a re a so n a b le  e q u ilib r iu m  b e tw een  
vo lu n tary  and b in d in g  in it ia t iv e s .24 E qu ipped  w ith  th is know ledge , th is p ap er 
subm its th a t fo r C h inese  regu la tio n  to be e ffective  and  leg itim a te , the on ly  
v iab le  concep t o f  law  is a h o lis tic  approach  th at m erges the vo lu n ta ry  w ith  
the m ore su b stan tive  h ard  law  app roach .

III The normative framework for business, sustainable development 
and human rights in China

N orm ative fram ework w ithin China

N ational legal order could provide the p rim ary layer o f  corporate obligations 
to observe hum an rights.25 Such is also the case w ith China. M ajority o f national 
C onstitu tions p rov ide p ro tectio n  for hum an righ ts, h ow ever the C onstitu tion  
o f  the P eo p les R ep u b lic  o f  C h in a , 1954  is so m eh o w  d iffe ren t as i t  p lace s  
righ ts and duties on the equal footing . A rtic le  3 3  o f  the C onstitu tion  m akes 
th is connection  betw een  righ ts and  duties exp lic it: E very  c itizen  is en titled
to the rights and at the sam e tim e m ust p erfo rm  the duties p rescrib ed  by the 
C onstitu tion  and o ther law s. 26 C o n stitu tio na l p ro tec tio n s app ly  also to lega l 
p ersons such as co rporations. It seem s that constitu tiona l p ro tection s can be 
in vo ked  also  in  the h o r izo n ta l re la tio n sh ip s  betw een  p riva te  ac to rs .27

T he 2 0 1 3  R ep o rt o f  the U N  W o rk in g  G roup  on B u sin ess  and  H um an  
R ig h ts  n o te s  th a t w h ile  b u s in e ss  e n te rp r is e s  g e n e ra lly  do n o t h ave  le g a l 
o b lig a tio n s  d ire c t ly  re la t in g  to h u m an  r igh ts  em an a tin g  from  in te rn a tio n a l 
in s tru m en ts , th ey  w ill o ften  have leg a l o b lig a tio n s  re su lt in g  from  state law s 
that incorporate  in ternational standards, or contractual ob ligations w ith  regard
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24 Ans Kolk, Pan Hong, et.al., Corporate social responsibility in China: An Analysis of 
Domestic and Foreign Retailers Sustainability Dimensions Amsterdam Business 
School Research Institute (2010), available at: http://dare.uva.nl/document/177592 
(last visited on Mar.20, 2016).

25 See J Letnar erni , Direct Corporate Accountability for Human Right in J Letnar
erni and Tara Van Ho (ed.), Human R ights and Business: D irect Corporate 

A ccountability f o r  Human Rights 10 (Wolf Legal Publishers, Hague, 2014).
26 Constitution of the People s Republic of China, adopted at the 5th session of the 5th 

N ational Peoples Congress and promulgated for im plementation by the 
Announcement of the National Peoples Congress on Dec. 4, 1982. See also, Thomas 
Kellog, Constitutionalism with Chinese Characteristics? Constitutional Development 
and Civil Litigation in China 7 International Journal o f  Constitutional Law 215(2009).

27 Q i Yuling v. Chen X iaoqi [Supreme People s Court of the People s Republic of 
China] 158 (2001). The case recognised the constitutional right of a citizen to 
education, name, identity, and reputation in China.
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to re sp ec t in g  in te rn a tio n a l s tan d ard s  .28 S tep h en s n o tes  th a t a ll do m estic  
le g a l system s reco gn ize  th a t co rp o ra tio n s  can be h e ld  acco u n tab le  fo r the 
harm  they do to others .29 T his section  exam ines several sources o f  dom estic 
o b lig a tio n s  fo r C h in ese  co m pan ies in  c iv il/ co m p an y  law , c r im in a l law  and 
a d m in is tr a t iv e  law  a re a s . I t ap p ea rs  th a t  C h in a  h as  em p lo yed  p ie c e m e a l 
app roach  to co rpo rate  so c ia l re sp o n s ib ility  and hum an  r igh ts .30

A  num b er o f  specific  law s regu late  the conduct o f  co rpo ration s. A m ong 
them , the p rin c ip a l ro le goes to the C om pany L aw  o f  the Peop le s R epub lic  
o f  China, 2006 (PRC, 2006) w h ich  in artic le 5 p rov ides th at corporations in 
their business operation m ust abide by the laws, regulation, social and business 
m o ra lity  and  go o d  fa ith  ru le s , m ust accep t su p e rv is io n  b y  g o v ern m en t and 
the p u b lic , and  m u st u n d ertak e  so c ia l re sp o n s ib ilit ie s . 31 It is n o t en tire ly  
c le a r w h at is m ean t b y  so c ia l and  b u sin ess  m o ra lity  , b u t p o ss ib ly  hum an  
righ ts p ro tec tio n s cou ld  fall u n d er th is category . The PR C , 2006 in c lud es a 
n u m b er o f  o th er s im ila r  p ro v is io n s .32 F or in s tan ce , artic le  17 p ro v id es  th at 
companies shall protect the lawful rights and interests o f their staff and workers, 
s ign  la b o u r  c o n tra c ts  w ith  th em  a c c o rd in g  to  law , p a r t ic ip a te  in  so c ia l 
in su ran c e , and  im p ro ve  o ccu p a tio n a l p ro te c t io n  so as to ach ieve  sa fe ty  in  
p ro d u c tio n . I t fu r th e r  lay s  dow n th a t co m p an ies  sh a ll im p ro ve  v o ca t io n a l 
ed u ca tio n  and  o n -th e -jo b  tr a in in g  am o n g  th e ir  s ta f f  and  w o rkers so as to 
en h an ce  th e ir  q u a lity . T h o se  tw o  p ro v is io n s  seem  to a im  a t la b o u r  la w  
ob ligations o f  corporations. M oreover, the PRC, 2006 in  article 20 states that 

the sh areho ld ers  o f  a co m pany sha ll co m p ly  w ith  the law s, ad m in istra tiv e  
regu la t io n s  and  a rt ic le s  o f  a sso c ia tio n , and  sh a ll exerc ise  the sh areh o ld e rs  
rights accord ing  to law. N one o f  them  m ay in jure any o f  the in terests o f  the 
co m p an y  o r o f  o th e r  sh a reh o ld e rs  b y  ab u s in g  the sh a reh o ld e rs  r ig h ts , o r 
in jure the interests o f  any creditor o f  the com pany by abusing the independent 
sta tu s  o f  le g a l p e rso n  o r the sh areh o ld ers  lim ite d  lia b ilit ie s . 33 PR C , 2006 ,
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28 Report of the Working Group on the issue of human rights and transnational 
corporations and other business Enterprises, A68/279 Aug. 6, 2013, para. 19.

29 Beth Stephens, The Amorality of Profit. Transnational Corporations and Human 
Rights 20 Berkeley Jou rna l o f  International Law 45, 64 (2002).

30 For a comprehensive overview see Surya Deva, A ccess to Ju stice : Human R ights 
A buses Involving Corporations India 5-24 (International Commission of Jurists, 
Geneva, 2011).

31 Company Law of the People s Republic of China, 2006, art. 5.
32 See also, Minkang Gu, Understanding Chinese Company Law (Hong Kong University 

Press, Hong Kong, 2006).
33 Supra note 31, art. 20.



article 64 notes that where any o f  the shareholders o f  a com pany evades the 
paym en t o f  its debts by  abusing the independen t status o f  legal person  or the 
sh areh o ld e rs  lim ite d  lia b ilit ie s , and  thus se r io u s ly  d am ages the in te re s ts  o f  
any creditor, it  shall bear jo in t liab ilities for the debts o f  the company. 34 The 
PRC, 2006 has codified the duties o f  d irectors,35 however, they do not refer to 
th e  p ro te c t io n  o f  in te re s ts  o f  s ta k e h o ld e rs  o r th e  c o m m u n ity .36 C h in ese  
com pany law  can, therefore, be com pared w ith  the statutes o f  m ost developed 
countries. H ow ever, the im p lem en tation  rem ains defic ien t. Several p rov is ion s 
re la tin g  to co rpo ration s are also found in the food safe ty  law  and the m ines 
sa fe ty  and  p ro d u c tio n  sa fe ty  law. 37 W h at is m ore , co rp o ra tio n s  are s tr ic t ly  
m o n ito red  as to th e ir  co m p lian ce  w ith  the lab o u r law  leg is la tio n s , w h ereas 
righ t to freedom  o f  association  in the form  o f  trade un ion has still no t been 
re c o g n is e d .38

As far as c rim in a l re sp o n s ib ility  for hum an  righ ts goes , C h ina recogn ises 
b o th , in d iv id u a l c r im in a l l ia b i l ity  fo r c r im in a l o ffen ces  and  also  co rp o ra te  
crim inal liab ility . A rtic le  30 o f  the C rim ina l L aw  o f  the People s R epub lic  o f  
C h ina, 1979 p rov ides th at any com pany, en terp rise , in s titu tio n , State o rgan , 
or organization  that com m its an act that endangers society, which is p rescribed 
by law  as a crim e co m m itted  by a un it , sh a ll b ea r  crim in a l resp on sib ility . 39 
C h ina is, how ever, no t a state p a rty  to the Rom e Statute o f  the In ternationa l 
Crim inal Court. A part from  crim inal responsibility, China provides non-crim inal 
form s o f  corporate liab ility  in  the form  o f  adm in istrative liab ility  that m ay be 
im p o sed  on co rp o ratio n s fo r som e o ffences aga in st en v iro n m en t.40
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34 Ib id .
35 Id., ss. 21(1), 148 and 149.
36 Surya Deva, Sustainable Development: What Role for the Company Law? 8

In terna tiona l & Comparative Corporate Law Jou rn a l 76-102, 95 (2011).
37 Law of the People s Republic of China on Safety in Mines, adopted at the 28*h

Meeting of the Standing Committee of the 7*h National Peoples Congress on Nov. 7,
1992; and the Production Safety Law of the People s Republic of China, 28*h meeting 
of the Standing Committee of the Ninth People s Congress, June, 29 2002.

38 Supra note 18 at 11-15. See also, Dana C Nicholar, Chinas Labour Enforcement 
Crisis: International Intervention and Corporate Social Responsibility 11 St. M arys 
Law Review on Minority Issues 155 (2009); Marisa Anne, Pagnattaro, Is Labour Really

Cheap In China? Compliance With Labour and Employment Laws 10 San Diego 
In terna tiona l Law Jou rna l 357(2009).

39 Criminal Law of the People s Republic of China, 1979, art. 30.
40 Environmental Protection Law of the People s Republic of China, 2014 establishes 

in art. 6 that all units and individuals shall have the obligation to protect the 
environment and shall have the right to report on or file charges against units or 
individuals that cause pollution or damage to the environment.



A ll in  a ll, it  seem s th a t the C h in ese  n a tio n a l system s o ffe r  the g ro w in g  
support for corporate liab ility  in  in creasin g ly  m ore fields in law. W hat is clear 
is  th a t le g a l cu ltu re  h as n o t y e t fo llo w ed  the d ev e lo p m en ts  in  the fo rm a l 
so u rc e s  o f  law , th e re b y  e x p la in in g  few  ca se s  b e in g  b ro u g h t a g a in s t  
c o rp o ra tio n s . N o n e th e le s s , th e re  ex is ts  the fo rm a l le g a l co m p la in ts  b e in g  
b ro u g h t a g a in s t  c o rp o ra t io n s . N o tw ith s ta n d in g  th e se  d e v e lo p m e n ts , the 
p ro sp ects o f  b rin g in g  cla im s again st a co rpo ration  in  C h ina fo r the v io lation  
o f  h u m an  righ ts  rem ain  re la t iv e ly  low. A  p ro se c u t io n  on the b as is  o f  the 
in d iv id u a l lia b il ity  o f  co rp o ra te  m an agers  ap p ears  a m ore v iab le  o p tio n  in  
th is con tex t.

E xtraterritoria l norm ative fram ework beyond Chinese borders

C hina and its co rporations have in the p ast two decades em barked  on an 
far u n p reced en ted  in v estm en t co n q u est, p a r t ic u la r ly  in  rest o f  A s ia , A fr ic a  
and Latin  Am erica. M ore than 18,000 Chinese corporations were doing business 
in 177 countries at the end o f  2011 .41 T hey have m ostly  operated  in extractive 
in d u stries  and in in frastru c tu re  p ro jec ts .42

T he n um ber has arguab ly, in creased , since then . C h inese in vestm en t has 
brough t investm ent, technology, capital and jobs to the countries o f  the g lobal 
south . H ow ever, it  seem s no t w ith o u t cau s in g  negative  co n sequ ences ,43 both  
to hum an  righ ts and  en v iro n m en t.44 P a rticu la r ly  n o to rio us has been  C hinese 
fore ign  d irect investm en t in  A frican  coun tries.45 M ost o f  th at investm en t has 
been channelised  through Chinese state-ow ned corporations. M ore specifically,
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41 Global Business Initiative on Human Rights, Corporate Responsibility in the Era of
the UN Guiding Principles at The China Responsible Business Forum 5 (2014),
available at. http://www.global-business-initiative.org/wp-content/uploads/2012/04/ 
2015-02-17-China-Responsible-Business-Forum-Briefing.pdf. (last visited on May 
10,2016).

42 See for example, James Thuo Gathii, Beyond Chinas Human Rights Exceptionalism
in Africa. Leveraging Science, Technology and Engineering for Long-Term Growth
51 (3) Columbia Journal o f  Transnational Law 664-695(2013). Jonathan Watts, Chinas 
Amazonian railway threatens uncontacted tribes and the rainforest The Guardian^ 
May 16, 2015, available at. http://www.theguardian.com/world/2015/may/16/ 
amazon-china-railway-plan (last visited on May 11, 2016).

43 See Business and Human Rights Resources, Chinese firms impacts abroad , available
at. http.//business-humanrights.org/en/chinese-firms-impacts-abroad (last visited on 
May11, 2016).

44 Jonathan Watts, supra note 42.
45 See for example, Timothy Webster, Chinas Human Rights Footprint in Africa 51

Columbia Jou rn a l o f  T ransnational Law 626-663 (2013).
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Business and H um an R ights Resources Centre notes that Chinese corporations 
have been  a lleged ly  invo lved  in  m any abuses and the abuses m ost frequen tly  
o c c u r re d  in  M yan m ar (B u rm a) (2 4 % ), C am b o d ia  (9 % ), In d ia  (9% ) and  
D em ocratic  R epub lic  o f  Congo (6% ).46 H ow ever, C h ina is o ften  re luctan t to 
recogn ise and p ro tect hum an rights extraterrito ria lly . T herefore, it  is necessary  
to  m ap  o u t the n a tu re  and  sco p e  o f  s ta te  o b lig a t io n s . D o es C h in a  have 
norm ative extraterritoria l obligations to regulate Chinese corporations in  hum an 
rights fie ld  w hen they do business abroad? I f  so, w hat is the nature and scope 
o f  such ob ligations? In th is w ay, the M aastrich t P rincip les on E x traterrito ria l 
O b lig a tio n s  o f  S tates in  the area  o f  E co n o m ic , So c ia l and  C u ltu ra l R igh ts, 
2011 in  p rin c ip le  9 p ro v id e :47

[A ] State has ob ligation s to respect, p ro tec t and fu lfil econom ic, 
so c ia l and  cu ltu ra l r igh ts  in  any o f  the fo llo w in g : a) s itu a tio n s  
over w hich  it exercises au thority  o r effective contro l, w hether or 
n o t such co n tro l is ex erc ised  in  acco rd an ce  w ith  in te rn a tio n a l 
law ; b) situations over w hich  State acts or om issions b rin g  about 
fo re seeab le  e ffec ts  on  the en jo ym en t o f  eco n o m ic , so c ia l and  
cultural rights, w hether w ith in  or outside its territo ry; c) situations 
in  w h ich  the S tate , ac tin g  separa te ly  o r jo in tly , w h eth er th rough  
its execu tiv e , leg is la tiv e  o r ju d ic ia l b ran ch es, is in  a p o sitio n  to 
e x e rc ise  d e c is iv e  in f lu e n c e  o r to  take  m e a su re s  to re a liz e  
econom ic, social and cultural rights extraterritoria lly, in accordance 
w ith  in te rn a t io n a l law.

H ow ever, the M aastrich t p rin c ip les  do n o t sp ec ify  w hat is the natu re and 
scope o f  those obligations. N onetheless, it appears that obligations o f  territorial 
s ta te s  to en su re  eco n o m ic  and  so c ia l r igh ts  co u ld  be sh a red  w ith  th a t o f  
developed  or in d ustria lized  states, w hich could  be duty-bearers o f  ob ligations 
o f  in te rn a tio n a l assistance and  co -operation  as it  derives from  p ractice  o f  
in ternational hum an rights bodies. The Com m ittee on the R ights o f  the Child, 
2011 (CRC) n o ted  th a t w hen  S tates ra t ify  the C on ven tio n , th ey  take upon 
them selves ob ligation s no t on ly  to im p lem en t it w ith in  th e ir ju risd ic tio n , but 
a lso  to c o n tr ib u te , th ro u g h  in te rn a t io n a l c o o p e ra t io n , to  g lo b a l
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46 Supra note 6 at 4.
47 Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, 

Social and Cultural Rights, 2011, available at: http://www.etoconsortium.org/nc/ 
en/main-navigation/library/maastricht-principles/?tx_drblob_pi1% 5Bdownload 
Uid%5D=23 (last visited on May 10, 2016).
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im p le m e n ta t io n . 48 To som e e x te n t , C h in a  re c o g n is e s  th e  h u m an  r ig h ts  
ob ligations o f  their state-ow ned  com panies who do business abroad. In 2008, 
it  d eve lop ed  G u id e lin es  to the S ta te -O w n ed  E n terp rises  D ire c tly  u n d er the 
C en tra l G o v ern m en t on F u lf i l l in g  C o rp o ra te  S o c ia l R e sp o n s ib ilit ie s , 20 0 8  
(SASAC 2008).49 Those guidelines note in section 6 that CSOEs should enhance 
the aw areness o f  C SR ; active ly  im p lem en t CSR, se ttin g  exam ple in  leg a l and 
honest business operation , resource-saving and environm ent protection . CSOEs 
shou ld  also the m odel in  b u ild ing  hum an-orien ted  and harm onious enterprise, 
and becom e the backbone o f  C hina no t on ly in  econom y bu t also in CSR. 50 
W hat do they include w hen referring  to CSR? Chinese state-ow ned en terprises 
(C SO E ) are req u ested  to co m p ly  w ith  a le g a l and  h o n est w ay in  b u s in ess  
operation. 51 This includes com pliance w ith  regulations and laws, public ethnics 
an d  c o m m erc ia l c o n v e n tio n s , and  trad e  ru le s  an d  fu lf i lm e n t o f  th e ir  tax  
o b lig a t io n s , u n d e r ta k e  th e  in te r e s ts  o f  in v e s to rs  an d  c re d ito r s , p ro te c t  
in te l le c tu a l p ro p e r ty  r ig h ts , keep  b u s in e ss  c re d ita b ility , o p p o se  im p ro p e r  
com petition  and eradicate co rrup tion  in  com m ercial activ ities.52 A izaw a argues 
th a t  c o rp o ra te  so c ia l r e s p o n s ib il i t ie s  are  e s s e n t ia l fo r  th e  s u s ta in a b le  
developm ent o f  the SO Es. A m ong these responsib ilities  are lega l and honest 
b usiness operation , susta inab le p ro fits , innovation , resource conservation  and 
e n v iro n m e n ta l p ro te c t io n , d u t ie s  to w a rd  em p lo y e e s  w e ll-b e in g  and  
d eve lo p m en t, co m m u n ity  en gagem en t, and  rep o rtin g  on im p lem en ta tio n . 53 
The SA SA C 2008 is n o t a b in d in g  docum ent, b u t it  n o nethe less p rov ides an 
a u th o r ita t iv e  g u id an ce  fo r C h in ese  s ta te -o w n e d  co m p an ie s  w h en  th e y  do 
b usin ess  abroad . H ow ever, a d e ta iled  em p irica l study w ou ld  be n ece ssa ry  in 
o rder to assess the added  value in real life  businesses environm ents. A t least 
some exam ples illustrate that business practice is far aw ay from  the gu idelines.54

48 Committee on the Rights of the Child, 2011, General Comment No. 5, General 
measures of implementation of the Convention on the Rights of the Child UN Doc. 
CRC/GC/2003/5 (2003), available at: http://www.rewould.org/docid/453884/11. (last 
visited on May 10, 2016).

49 Guidelines to the State-owned Enterprises Directly under the Central Government 
on Fulfilling Corporate Social Responsibilities, 2008 (SASAC 2008), available a t : 
http://en.sasac.gov.cn/n1408035/c1477196/content.html (last visited on May 10, 2016).

50 Id., s.6.
51 Id., s.8.
52 Id., s.8.
53 Motoko Aizawa, Going Out in Search of Oil and Gas: How should Chinese 

companies investing abroad tackle human rights challenges? Institute for Human 
Rights and Business, Mar. 24, 2015.

54 Sophie Richardson, China: Quashing Criticism at Home and Abroad Human Rights 
Watch ( May 27, 2014), available at : https://www.hrw.org/news/2014/05/27/china- 
quashing-criticism-home-and-abroad (last visited on May 12, 2016).
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C hinese govern m en t recen tly  adop ted  a v e ry  advanced  docum en t en titled  
the, G uidelines for Social R esponsib ility  in O utbound M in in g  Investm ents o f  
th e  C h in e se  C h am b er o f  C o m m erce  an d  M in e ra ls , M e ta ls  an d  C h em ica l 
Im porters and E x p o rte rs  (C CC M C).55 These guidelines note in article 1.3 that 
c o rp o ra t io n s  sh o u ld  re sp e c t h u m an  r ig h ts  an d  c o m p ly  w ith  th e  e ig h t 
fun d am en ta l conven tion s o f  the In te rn a tio n a l L ab o u r O rgan isa tio n  and the 
host coun try s labour law s, regu lations, and standards.56 The gu idelines further 
recognise that Chinese corporations have ob ligations to p ro tect and to com ply 
w ith hum an rights in their supply chain. Article 1.6 provides that all companies 
sh o u ld  aim  to p ro m o te  a su sta in ab le  d ev e lo p m en t o f  the o ve rseas  m in in g  
in d u s try  b y  co n tin u o u s ly  im p ro v in g  th e ir  p erfo rm an ce  in  su sta in ab ility  and 
b y  g en e ra tin g  p o s itiv e  im p ac ts  from  the in d u s try , so as to jo in t ly  es tab lish  
and optim ize the responsib le value chains for the developm ent o f  the m in ing  
industry . 57 T hey even acknow ledge the rights o f  ind igenous peop le b y  no ting  
that corporations need to pro tect the right for free, p rio r and in form ed consent 
o f  the lo ca l co m m u n ities , in c lu d in g  in d ig en o u s  p e o p le s .58

In spite o f  th e ir soft law  character, the gu idelines provide strong  evidence 
o f  em erg ing  ob ligations and com m itm ents th at C hinese corporations n eed  to 
adhere to. H athaw ay, for in stance argues, th at it  is o ften  th at the content o f  
in tern a tio n a l docum ent th at m atters m ore than its stand ing .59 B y fo cusin g  on 

the no rm ative  and in s titu t io n a l aspects, one risks n eg lec tin g  m an y  p ro cesses 
such  as th is and  o th er gu id e lin e s  th a t p la y  an eq u a lly  im p o rtan t ro le in  the 
regu lation  o f  co rporations. As for the en fo rcem ent, the gu ide lin es env isaged  
the e s tab lish m en t o f  a fo rm al g r ievan ce  m ech an ism  fo r co m m u n ity  issues 
w h ic h  in c lu d e s  th ird  p a r ty  in v o lv e m e n t ,60 w h ic h  w o u ld  fo cu s  on a ll 
stakeholders and affected parties, w ith  special em phasis on the m ost vulnerable 
p e rso n s , g ro u p s , an d  o rg a n is a t io n s . 61 I t  sh a ll be le g it im a te , a c c e s s ib le ,

55 China Chamber of Commerce of Metals, M inerals and Chemicals Importers &
Exporters, Guidelines for Social Responsibility in Outbound Mining Investments, 
2014, available a t . http.//www.ihrb.org/commentary/in-search-of-oil-and
gas.htm lhttp.//www.srz.com/files/upload/Conflict_Minerals_Resource_Center/ 
CCCMC_Guidelines_for_Social_Responsibility_in_Outbound_Mining_Operations_English_Version.pdf! 
(last visited on Apr. 10, 2016).

56 Id., art. 1.3.
57 Id., art. 1.6.
58 Id., art. 2.4.5.
59 Oona Hathaway, Do Human Rights Treaties Make a Difference? 111 Yale Law 

Jou rna l 1935 (2002).
60 Supra note 55, 2.8.4.
61 Ib id .
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p red ic tab le , equ itab le , tran sp aren t and righ ts-co m p atib le , b u t n o t un derm in e 
le g a l m ech an ism s i f  c r im in a l, co m m erc ia l o r lab o r law s and regu la tio n s are 
affected  62 and shall a llow  for anonym ous com plain ts to be ra ised  in  a safe 
environm ent. 63 Such com m itm ents are laudab le as they seem s to suggest the 
provision o f  full-fledged access to justice for victim s o f hum an rights violations. 
B u t fo r the im p lem en ta tio n , the g u id e lin es  env isage m ore o r less  v o lu n ta ry  
im p le m e n ta t io n  m e a su re s , am o n g  o th e rs , such  as, p ro v id in g  tr a in in g s , 
w o rk sh o p s , exch an ges , and  o th e r  m easu res  to s tren g th en  the c ap ac it ie s  o f  
c o m p a n ie s  in  im p le m e n tin g  th e se  g u id e lin e s  ,64 a s s e s s in g  th e ir  so c ia l 
re sp o n s ib ility  a cco rd in g  to the p r in c ip le s  and  so c ia l re sp o n s ib ility  issues o f  
these gu id e lin es ,65 and evaluation  o f  CSR  p erfo rm ance o f  C hinese com panies 

en gaged  in  o u tb o u n d  m in in g  in vestm en ts  acco rd in g  to these  g u id e lin es  and 
d is s e m in a te  b e s t  p r a c t ic e .66 I t seem s th a t  C h in a  n o w  re c o g n is e s  th a t  its  

c o rp o ra t io n s  are o b lig e d  to re sp e c t  h u m an  r ig h ts  e x tr a te r r ito r ia lly . Such  
o b lig a tio n s  are a n ega tiv e  r ig h t and  th e reb y  o b lig e  C h in a  to re fra in  from  
in te r fe r in g  in  the en jo ym en t o f  in d iv id u a ls  h um an  r igh ts  b o th  w ith in  and 
outside its territorial borders.67 The extraterritorial obligation to respect suggests 

th a t states m ust undertake due d iligence en su rin g  no t on ly  th at th ey com ply 
w ith  hum an rights ob ligations, bu t that they add itionally do everyth ing possib le 
to avoid  cau sin g  h arm  to them . T he m easures th at C h ina can fu rth er adopt 
to ensure respect for the reasonab le m in im um  core o f  hum an rights include: 
a c k n o w le d g in g  th em  in  e x te rn a l p o lic ie s , c o n s ta n t ly  and  c o n s is te n t ly  
ex am in in g  h um an  righ ts s itu a tio n s  w here econom ic and so c ia l r igh ts  are at 
stake, e ffective ly  m o n ito rin g  p o lic ies th at p ro tec t econom ic and social rights, 
and  im p lem en tin g  an e ffec tiv e  m o n ito r in g  system  to ensu re th a t econom ic 
and  so c ia l r igh ts  are b e in g  im p lem en ted . S ta tes are also  o b lig ed  to p rev en t 
and  in v estig a te  v io la tio n s , b r in g  to ju s tice  and  p u n ish  the p e rp e tra to rs , and 
p ro v ide  rep aratio n s fo r h arm  and in ju rie s  caused . T he M aastr ich t P rin c ip les 
on E x traterrito ria l O bligations o f  States in  the area o f  E conom ic, Social and 
C u ltura l R igh ts state in  article 13: 68

148 J o u rn a l o f  th e Indian Law Institu te [VoI. 58: 2

62 I b id .
63 Ib id .
64 Id., art. 3.2.
65 Id., art. 3.3.
66 Id., art. 3.4.
67 See In tl Hum. Rts. Instruments, Compilation of General Comments and General

Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/ 
1/Rev.1 (May 12, 1994).

68 Supra note 47.



States m ust desist from  acts and om issions th at create a real risk 
o f  n u llify in g  or im pairing  the en joym ent o f  econom ic, social and 
cu ltu ra l r igh ts  e x tra te rr ito r ia lly . T he re sp o n s ib ility  o f  S ta tes  is 
en gaged  w here such n u llif ica tio n  or im p a irm en t is a fo reseeab le 
resu lt o f  their conduct. U ncerta in ty  about po ten tia l im pacts does 
n o t constitu te ju stifica tio n  for such conduct.

B ohoslavsky argues that in ternational hum an rights standards and guidelines 
are in particu lar relevant w hen China provides funding for p ro jects in countries 
w ith  h ig h  r isk s , e x p e r ie n c in g  in te rn a l a rm ed  c o n f lic t s , w eak  g o v e rn a n c e  
structures or a lack  o f  effective enforcem ent o f  n ational and in ternational law  
b y  n a tio n a l au th o r it ie s .69 C h in ese  co rp o ra tio n s  are in  n eed  o f  gu id an ce  on 
h o w  to op erate  in  d iff icu lt p o lit ic a l and so c ia l en v iro n m en ts  in  co m p liance 
w ith  h u m an  r ig h ts  a p p lic a b le  in  the re sp ec t iv e  h o s t  c o u n try .70 T h e  UN 
C om m ittee on Social, E conom ic and C ultura l R ights (CESCR) urged  C hina in 
J u n e , 2 0 1 4  to  ad o p t a h u m an  r ig h ts -b a s e d  ap p ro ac h  to  its  p o lic ie s  o f  
in te rn a tio n a l co o p era tio n , by: (a) u n d ertak in g  a system atic  and  in d ep en d en t 
h u m an  r ig h ts  im p a c t a s se s sm e n t p r io r  to m a k in g  fu n d in g  d e c is io n s ; (b) 
estab lish in g  an effective m o n ito rin g  m echan ism  to regu larly  assess the hum an 
rights im pact o f  its po lic ies and pro jects in  the receiv ing countries and to take 
rem ed ia l m easu re s  w h en  re q u ire d ; (c) en su r in g  th a t th ere  is  an acce ss ib le  
com plain t m echan ism  for v io lations o f  econom ic, social and cu ltural rights in 
the rece iv ing  countries.71 M oreover, the C E SC R  com m ittee expressed  concern 
about the lack  o f  adequate and effective m easures adop ted  by the state p arty  
to  en su re  th a t C h in ese  co m p an ie s , b o th  s ta te -o w n ed  and  p r iv a te , re sp ec t 
econom ic, social and cu ltura l righ ts, in c lu d in g  w hen o p era ting  abroad  (article 
2, p ara 1).72 It therefore recom m ended China to, (a) establish a clear regulatory 
fram ew o rk  fo r co m pan ies o p e ra tin g  in  the S tate  p a r ty  to en su re  th a t th e ir  
ac tiv ities  p rom ote and do n o t n ega tiv e ly  a ffec t the en joym ent o f  econom ic, 
so c ia l an d  c u ltu ra l h u m an  r ig h ts ; (b) A d o p t a p p ro p r ia te  le g is la t iv e  and  
ad m in istra tiv e  m easu res  to ensure the leg a l lia b ility  o f  com pan ies and  th e ir 
subsid iaries operating  in o r m anaged  from  the State p a rty  s te rr ito ry  regard ing
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69 Supra note 5.
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71 See UN Committee on Economic, Social and Cultural Rights, Concluding observations 

on the second periodic report of China, including Hong Kong, China, and Macao, 
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violations o f econom ic, social and cultural rights in the context o f  their projects 
ab road . 73

It seem s that there are quite few  an abysses betw een  form al com m itm ents 
and th e ir app lication s in every-day b usin ess conduct. B o ho slav sky  notes that 

C h in ese  co m p an ie s  and  le n d in g  in s t itu t io n s  ap p ea r  o c c a s io n a lly  to  have  
been d ifficu lt to approach or in sensitive to respond to concerns raised  74 and 

la c k  o f  an open  and  resp o n sive  d ia lo gu e  w ith  p e rso n s  p ro te s t in g  ag a in s t 
d ev e lo p m en t p ro je c ts  can freq u en tly  be a seed  fo r la rg e r  tro u b le , enhance 
social tensions, and generate add itional conflict. 75 He concludes that Chinese 
co rp o ra tio n s have co n tr ib u ted  in severa l co un tries to serious v io la tio n s  o f  
hum an  righ ts , in c lu d in g  fo rced  ev ic tio n s , a rb itra ry  d eten tio n , and  v io la tio n s 
o f  th e r ig h t  to lif e . 76 F u r th e r , C h in a  h as  a lso  ad o p te d  G u id e lin e s  on 
E nvironm ental P rotection in Foreign Investm ent and Cooperation, 2013. These 
gu id e lin es  adv ise C h inese com panies do in g  business ab road  to resp ect ho st 
c o u n try  en v iro n m en ta l p ro te c t io n  law s, re lig io n s , and  cu sto m s, and  ensu re 
r ig h ts  and  in te re s ts  o f  w o rk e rs ; in  a d d it io n , th ey  su g g e s t th a t co m p an ies  
fo llow  estab lish ed  p rin c ip les  and p rac tices  o f  in tern a tio n a l o rgan izatio n s and 
m u lt ila te ra l f in an c ia l in s titu t io n s . 77 A s SA SA C  g u id e lin e s , th ey  are also  o f  
n o n -b in d in g  n a tu re  an d  th e ir  p r a c t ic a l v a lu e  w o u ld  h ave  to  be v e r if ie d  
e m p ir ic a lly .

A ll in  a ll , s ta te s  m u s t u n d e r ta k e  e x tr a t e r r ito r ia l  due d ilig e n c e  o v e r  
co rporations on th e ir te rr ito ry  to ensure th at they com ply w ith  hum an rights 
o b lig a tio n s  reg ard in g  the reaso nab le  m in im um  core o f  econom ic and socia l 
r ig h ts , and  do e v e ry th in g  p o ss ib le  to  avo id  c au s in g  h arm . I t ap p ears  th a t 
C hinese state p rac tice  is em erg ing  in re lation  to ex tra te rr ito ria l o b lig a tio n  to 
re sp ec t.

IV China s approach to business and human rights within the United
Nations

T he UN H um an  R igh ts  C o u n c il ad o p ted  the UN G u id in g  P r in c ip le s  on 
B usiness and H um an R igh ts in  Ju n e , 2011 .78 T hey rest on the three p illars  o f
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73 Id., para 13(b).
74 Supra note 5.
75 Ib id .
76 Ib id .
77 Ib id .
78 Special Representative of the Secretary-General on the Issue of Human Rights and 

Transnational Corporations and Other Business Enterprises, Guiding Principles on



protect, respect and rem edy fram ew ork.79 China has voted  for their adoption. 
H ow ever, C hina like m ost states, has been  very  passive in develop ing national 
p lans and strengthen ing the national system s tow ards g reater corporate hum an 
righ ts acco u n tab ility ; a s itu ation  w h ich  is far from  the consensus reached  at 
the tim e o f  the adoption  o f  the UN G uid ing  P rin c ip le s .80 H ow ever, C h inese 
state-ow ned  en terprises have recen tly  s tarted  to engage w ith  the UN G uid ing 
P rincip les and corporate social responsib ility  issues in g en era l.81 D evelopm ent 
in  b u s in ess  and hum an  righ ts in  the p a s t decade have illu s tra ted  a d ia lec tic  
d iv is io n  b e tw een  v o lu n ta ry  and  b in d in g  ap p ro ach es as to the q u estio n s  o f  
w hether corporations have hum an rights ob ligations and w hether they  should  
be held  accountable for their hum an rights im pact. Even though the proponents 
o f  bo th  sides attem pt to dem onstrate that these approaches are no t m utually  
ex c lu s ive , v ic tim s on the g rou nd  still w itn ess the co n tin u atio n  o f  the status 
quo, w hich  m o stly  ben efits  the m ajo r corporate p layers. The afo rem en tioned  
d iffe ren ces  cam e in to  v iew  at the re c en t UN B u s in ess  and  H um an  R igh ts  
F orum , 2014 , ju s t six  m onths a fte r the UN N ation s H um an  R igh ts C ouncil 
a d o p te d  tw o re so lu t io n s , n am e ly , N o rw ay  s r e so lu t io n  s u p p o r t in g  the 
im p lem en tation  o f  the UN G uid ing  P rin c ip le s ,82 and E cuador s support for a 
hum an rights trea ty .83 C hina p ragm atica lly  vo ted  for both  reso lu tions and has
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79 I b id .
80 See also the recent developments in Switzerland, Swiss parliament motion for 

mandatory human rights due diligence narrowly turned down Conservative backlash 
blocks increased corporate accountability Corporate Justice (Mar. 13, 2015), available 
aP. http://www.corporatejustice.ch/media/medialibrary/2015/03/150311_sccj_ 
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visited on Apr. 20, 2016).

81 Tracktwo, CSR Training Programme for Chinese Central State-owned Enterprises
(Oct.2014), available at. http://tracktwo.se/portfolio/csr-training-programme-for- 
chinese-central-state-owned-enterprises/( last visited on May 10, 2016).

82 UN Human Rights Council, Human rights and Transnational Corporations and Other
Business Enterprises, proposed by Norway (June 26, 2014), A/HRC/26/L.1 (adopted
by the UN Human Rights Council on June 27, 2014). The resolution asked for the
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OpenElement (last visited on June 24, 2016).
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th e re a f te r  su p p o rte d  the w o rk in g s  o f  the o p en -en d ed  in te r -g o v e rn m e n ta l 
w o rk in g  group on a leg a lly  b in d in g  in s trum en t on tran sn atio na l co rporations 
and  o th er b u s in ess  en terp rises  w ith  resp ec t to hum an  righ ts. C h ina appears 
to su p p o rt th a t the tre a ty  w o u ld  o n ly  ap p ly  to tran sn a t io n a l co rp o ra tio n s , 
and no t to the o rd in ary  lo cal or state-ow ned  com panies. H ow ever, it  was not 
v e ry  v o ca l in  the f ir s t  m e e tin g  o f  the w o rk in g  grou p  on a le g a lly  b in d in g  
in s tru m en t.

Victims access to justice in China and beyond

C hinese co rpo ration s d irec tly  affect the day-to -day respect and p ro tection  
o f  the h u m an  r ig h ts  o f  v u ln e ra b le  in d iv id u a ls .84 O n th e  o ne h an d , such  
co rp o ra tio n s  create  jo b s , tax  revenues and  econom ic g ro w th , on  the o th er 
h an d , som e o f  th em  a ttra c t co n stan t c r it ic ism  due to th e ir  la c k  o f  h um an  
righ ts p ro tec tio n . T he righ t to a rem edy o r access for ju stice  fo r v ic tim s o f  
hum an rights violations as an individual or group is a tenet o f  every functioning 
ju d ic ia l  s y s te m .85 In d iv id u a ls  w h o  h ave su f fe re d  h u m an  r ig h ts  v io la t io n s  
a lleged ly com m itted by corporations, often face extrem e d ifficu lties in b ring ing 
th e ir  c la im s b efo re  a co u rt o f  law, le t  alone p ro v in g  them . I f  th ey  o r th e ir 
re la tiv es  are lucky , th ey  can c la im  co m pen satio n  from  the sta te , b u t in  the 
m a jo rity  o f  cases th ey  are le f t em pty-handed . T he effectiveness o f  a ll o ther 
righ ts rests on access to an effective leg a l rem edy.

V ic t im s , in  th e  C h in e se  le g a l o rd e r , can  su b m it c iv il c la im s  a g a in s t  

co rp o ra tio n s . T h ey  can sub m it p u b lic  p e titio n s  to the in s titu tio n s  o f  p u b lic  
adm in istration  both at the local and national level. Chinese corporations have, 
in  the p as t decade, becom e in c reas in g ly  aware o f  th e ir co rpo rate , socia l and 
hum an responsib ilities. H ow ever, w ith  the exception  o f  a few  iso la ted  cases, 
access to justice has barely im proved. In m ost cases o f  hum an rights violations 
b y  the co rp o ra tio n s , v ic tim s  rem ain  w ith o u t the r ig h t to e ffec tiv e  ju d ic ia l 
p ro tection . T here is huge d iscrepancy betw een  fo rm al p ro tection s in  C hinese
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UNDOC/LTD/G14/064/48/PDF/G1406448.pdf?OpenElement (last visited on Mar. 15, 
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(last visited on May 10, 2016).
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lega l system  and the ir app lication  in  reality. H ow ever, one needs to note that 
such situations are common all over the w orld and China is here not exception.

Su ccessfu l c la im s aga in st C h inese and o thers co rp o ratio n s in  C h ina have 
b een  few  and  fa r  in  b e tw een . T h e sc an d a l a ro u n d  the m e la m in e -a ffe c te d  
baby m ilk  p roducts p roduced  by San lu  G roup has been , arguably, one o f  the 
m ost v isib le issues in  business and hum an rights in  C h ina.86 Tens o f  thousands 
o f  v ic tim s have rece iv ed  co m p en satio n  from  the co rp o ra tio n , h o w ever, no 
case has su ccessfu lly  ended  b efo re  the co u rts  o f  law  desp ite  severa l c la im s 
f iled .87 A n o th er set o f  v io la tio n s o ften  le ft un atten ded  o r under-exam ined  in 

the courts o f  law  are m ine and facto ry  acciden ts.88 Chinese courts have been 
m o re p e rm is s iv e  w h en  a llo w in g  c la im s  re la t in g  to  la b o u r- la w  d isp u te s . A  
c iv il d am ages c la im  ag a in s t Y ahoo ! fo r a lle g ed  co m p lic ity  in  h um an  righ ts  
abuses in  C h ina has been  se ttled  in  the U S co u rts .89 C lass actions have no t 
b een  em p lo yed  as m uch  as in  o th e r  c o u n tr ie s . H o w ever, W u , n o te s  th a t 

[e ]n v iro n m en ta l c lass  ac tio n  law su its  are on the r ise , as C h in a  co n fro n ts  
m a jo r  en v iro n m en ta l p ro b lem s. In  ad d it io n , w ith  in c re a se d  w o rr ie s  ab o u t 
p ro d u ct safety, C h inese consum ers are lik e ly  to seek  g rea te r  en fo rcem en t o f  
co n su m er p ro te c t io n  law s. A  n a rro w  te x tu a lis t  in te rp re ta t io n  o f  the n ew  
C om pany L aw  suggests th at the C om pany L a w s  veil p ie rc in g  p rov is ion s m ay 
no t cover all such litigation . 90

D iff icu ltie s  in  en fo rc in g  co rpo rate  re sp o n s ib ility  arise n o t o n ly  from  the 
in co m p le ten ess  o f  the C h inese no rm ative  o rder in su p e rv is in g  the activ ities  
o f  th ese  co m p an ie s , b u t a lso  from  th e ir  in c o n s is te n t im p le m e n ta t io n  and  
genera l deficiencies. V ictim s have faced a num ber o f  obstacles w hen enforcing 
the ir claim s in the court o f  law , rang ing from  the lack  o f  fu ll-fledged  righ t to
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87 Supra note 18 at 59-62.
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fair tria l,91 the in terference o f  po litics,92 corruption , non-transparent governance, 
the lo w  leve l o f  righ ts aw areness am ong g enera l p u b lic  and  the p ro secu tio n  
o f  law yers  and  h um an  r ig h ts -d e fen d e rs .93 T h ese  fac to rs are co u p led  w ith  a 
n um b er lega l ob stac les faced  b y  v ic tim s w hen  b rin g in g  c la im s from  p ie rc in g  
the v e il, lack  o f  lit ig io u s  cu ltu re  ag a in st co rp o ra tio n s , and  the sym b io sis  o f  
in terests  o f  co rporations and state o ffic ia ls  at the lo ca l and nationa l lev e ls .94

This is also apparent from the vagueness o f  the institutional and regulatory 
f ram e w o rk  fo r  th e  re g u la t io n  o f  c o rp o ra t io n s  in  C h in a , w h ere  se v e ra l 
com m entators have argued, the jud ic ia ry  is no t function ing  as it  should. D aily  
po litics has p layed  an instrum ental role no t on ly in the function ing o f  Chinese 
state bu t also o f  its ju d ic ia ry .95 G rim heden  has, fo r in stan ce , argued  in  2014 
that much m ore needs to be done to improve the independence o f the Chinese 
ju d ic ia r y .96 A c c o rd in g  to  h im , re fo rm s  in  th e la s t  d ecad e s  h ave b een  

im pressive and the Chinese jud ic iary has been proceed ing towards enhanced 
p ro fess io n a liza tio n , statu re , and  in dep en den ce and  refo rm  in the future is 
lik e ly  to continue a long these sam e. 97 W hat is m ore, it  seem s that since then 
sev e ra l ch an ges h ave been  e m p lo yed .98

The in ternational system  for the pro tection  and prom otion o f  hum an rights 
is b ased  on n a tio n a l ju r isd ic t io n s  th a t have an im p o rtan t ro le in  p ro te c t in g
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in te rn a tio n a l hum an  righ ts s tan d ard s th a t in  tu rn  also  p a r t ia lly  a ffec t those 
n a tio n a l lega l system s and n atio na l courts. I f  C hinese co rpo ration s and the ir 
em p lo yees are co n tin u a lly  v io la t in g  the b as ic  h u m an  r igh ts  o f  in d iv id u a ls  
and  p eo p les  w ith in  and  b eyo n d  C h inese b o rd ers , it  is n ece ssa ry  to p ro v id e  
ap p ro p ria te  m ech an ism s fo r e n fo rc in g  th e ir  le g a l co rp o ra te  and  in d iv id u a l 
responsib ility. The developm ent o f  the corporate social responsib ility  in itiative 
is  c e r ta in ly  to be w e lco m ed , even  th o u gh  it  sh o u ld  be co m p lem en ted  b y  
ju d ic ia l  an d  q u a s i- ju d ic ia l  m e c h an ism s  to  e f f e c t iv e ly  re sp o n d  to  a lle g e d  
co rp o ra te  h um an  righ ts  v io la tio n s . A s ia  has so far n o t d eve lo p ed  reg io n a l 
hum an rights p ro tection  reg im es a long  the exam ples o f  the E uropean  system  
for the p ro tection  o f  hum an rights w hich  consists o f  several p ara lle l system s, 
d o m in a te d  b y  th e  le g a l o rd e r  o f  th e  C o u n c il o f  E u ro p e : th e  E u ro p ean  
Convention for the P ro tection  o f  H um an R ights and Fundam ental Freedom s, 
1950 and the case law  o f  the E uropean C ourt o f  H um an R ights on one hand, 
and the acqu iescence o f  the E uropean  U nion C harter o f  Fundam enta l R ights 
as a c e n tra l h u m an  r ig h ts  d o c u m e n t, on  th e  o th e r . T h e r e fo re , th is  w ay, 
in d iv id u a ls  can n o t access  a reg io n a l h um an  righ ts  co u rt o r co m m iss io n  v ia  
the righ t o f  ind iv idual p etition  in C hina and rest o f  A sia ; they can on ly  have 
access  to d o m estic  m ech an ism s ag a in s t the a c t iv it ie s  o f  e n te rp r is e s  w hen  
th ey  im p ac t hum an righ ts in  th e ir  b usin ess o p e ra tio n s .99

Therefore, it  w ould be necessary for China to establish transparent, effective 
and b in d in g  stan dard s100 and rem edies for the conduct o f  co rporations do ing 
business inside and outside Chinese borders in the fie ld  o f  hum an rights and 
re la ted  m o n ito rin g  m ech an ism s.101 For in stan ce , the U S leg a l system  has for 
several decades p rov ided  opportun ities to enforce the liab ility  o f  legal persons 
fo r a lleg ed  v io la tio n s  o f  in te rn a tio n a l hum an  righ ts  law  co m m itted  ou ts ide  
the territo ria l boundaries o f  the U S .102 In short, estab lish ing  a stronger system
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fo r  the p ro te c t io n  o f  h u m an  r ig h ts  an d  n a t io n a l c o n d it io  s in e  qua  n on  fo r 
e ffec tive  m o n ito r in g  o f  the o p era tio n  o f  com pan ies in  the fie ld  o f  hum an 
righ ts is im p era tive .

V Towards a holistic approach to business and human
rights

A  h o lis t ic  ap p ro ach  to b u s in e ss  and  h u m an  r igh ts  in  C h in a  in c lu d e s  a 
com m itm ent to the p lu ra lity  o f  in itiatives and approaches that can at tim es be 
in  co n flic t .103 R ath er than  advocating  and/or p re fe rr in g  a p articu la r  in itia tive  
and approach, it  is m ore appropriate to id en tify  areas and issues w hich should 
be in cluded  in any effective p roposal to move forw ard in business and hum an 
rights in China. Such a ho listic approach, includ ing  both vo luntary and b ind ing 
in it ia t iv e s , can s tren g th en  co rp o ra te  reco rd s in  the h um an  righ ts  f ie ld  and 
develop  v ic tim s righ ts in  o b ta in in g  co u rt access and le g a lly  en fo rc in g  th e ir 
c la im s . W h a t is  m o re , i t  can  c o n so lid a te  C h in a s  p o s it io n s  in  the g lo b a l
en v iro n m e n t.104

C h in as  p ractice  in business and hum an rights reflects such a conundrum . 
R e s t r ic t in g  a c c e s s  to ju s t ic e  fo r  v ic t im s  is  s t i l l  a m a jo r  o b s ta c le  to  the 
ach iev em en t o f  h u m an  r ig h ts  in  b u s in e ss  o p e ra tio n s . H o w ever, th ere  are 
signs th at re fo rm  has been  p ro ceed in g  su ccessfu lly  in  the p as t y e a rs .105 T he 
regu la to ry  fram ew ork  for p ro m o tin g  the ru le o f  co rpo rate  re sp o n s ib ility  for 
h u m an  r ig h ts  v io la t io n s  a t th e  n a t io n a l an d  lo c a l le v e ls  rem a in s  u n c le a r . 

T h erefo re , it  seem s th a t le g a l p ro tec tio n  fo r the en fo rcem en t o f  co rp o rate  
accoun tab ility  needs to be im proved . W hat is m ore im portan t is to determ ine 
w h e th e r and  ho w  C h inese  le g a l system s can p ro v id e  an sw ers reg a rd in g  the 
enforcem ent o f  the legal accoun tab ility  o f  com panies for alleged hum an rights 
v io la t io n s .106 M an y  su c c e s s fu l C h in e se  c o rp o ra t io n s  h ave  a d a p te d  th e ir  
o p e ra t io n s , v a lu e s  an d  m a rk e t  s t r a te g y  in  lin e  w ith  s o c ia l ly  r e sp o n s ib le  
b eh av io u r, h ow ever th ey  have en co u n te red  p ro b lem s in  im p lem en tin g  them
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in  p rac tic e  and  tran s fe r  th em  to the o p era tio n s  o f  all em p lo yees and  lo ca l 
co m m u n itie s .107 S o c ia lly  re sp o n s ib le  b eh av io u r  sh o u ld  be e s tab lish ed  at a ll 
lev e ls  o f  a com pany and inc lude appropriate  upgrades. C h inese co rpo ration s 
and tran sn atio n a l co rpo ration s are d ec id in g  to engage in so c ia lly  responsib le  
b e h av io u r  and , in  p a r t ic u la r , to p ro te c t  the co m p e tit iv en e ss  o f  th e ir  own 
b u s in e s s .108 C o rp o ra te  co m m itm e n t to  c o rp o ra te  so c ia l r e s p o n s ib il i ty  in  

corporations depends la rge ly  on the com m itm ent o f  a com pany to engage in 
so c ia lly  responsib le  busin ess . N everthe less , the socia l re sp o n s ib ility  o f  these 
com panies is often insuffic ient i f  le ft just to the dedication o f  the m anagem ent 
an d  e m p lo yee s  o f  a co m p a n y  as i t  o fte n  re q u ire s  an e x te rn a l s t im u lu s , 
governm ent or local com m unity to ensure that the com pany in tegrates socially 
resp on sib le  ac tiv it ie s  in  th e ir  o peration s.

E v en  b u s in e ss  p a r tn e rs  o f  a co m p an y  m u s t be s e le c te d  b a se d  on the 
c r it e r ia  o f  so c ia l r e s p o n s ib il i ty  and  p ro m o te  aw aren e ss  ab o u t th is  is su e . 
D ecisions on socia lly  responsib le p ro jects are taken at m anageria l level, w hich 
has the la rg e s t o verv iew  o f  the cap ab ilitie s  o f  the com pany s business . It is 
reco m m en d ed  th a t com pan ies develop a code o f  e th ica l co n duct, in c lu d in g  
ru le s  on the b eh av io u r  o f  the com pany, n o t o n ly  in  the re la t io n sh ip  w ith  
ex ternal actors, b u t also ru les o f  conduct w ith in  the com pany. F urther, there 
shou ld  be a m echan ism  in a com pany for evaluating  p erfo rm ance and m arket 
success. Indeed, for corporations it is crucial that socially responsible behaviour 
is in c lu d ed  in th e ir  overall activity. In sm aller com panies, so cia lly  responsib le 
behav iour depends m ain ly  on the en trep reneur and w hether he has a positive 
attitude to socia lly  responsib le behaviour. It is v ery  im p o rtan t that em ployees 
are invo lved  in  socia lly  responsib le behav iour in the business activ ities o f  the 
co m pany in  the design  and p lan n in g  o f  o p era tio n s .

C h inese  co rp o ra tio n s  m ust im p lem en t so c ia lly  re sp o n sib le  ac t iv it ie s  and 
lia ise  c lo se ly  w ith  th e ir  d a ily  b usin ess i f  th ey  w an t th e ir  so c ia lly  responsib le  
e ffo rts  to g ive them  a com petitive  advantage. S o c ia lly  resp on sib le  ac tiv ities ,
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w hich  do n o t re late  to the p r im ary  ac tiv ity  o f  the com pany, n o t o n ly  b rin g  
in c re a s e d  e f f ic ie n c y , p ro d u c t iv it y  an d  m a rk e t  su c c e ss , b u t a lso  a g o o d  
re p u ta t io n  am o n g  em p lo yees  and  the g e n e ra l re p u ta tio n  o f  the com pany. 
O ne h as to  be v e ry  p a t ie n t  w h en  in tro d u c in g  so c ia l r e sp o n s ib il i ty  in to  a 
com pany because in m ost cases the results w ill on ly show  after a considerable 
time. The results o f the evaluation o f  social responsib ility m ust be continuously 
m o n ito red  and assessed  q ua lita tiv e ly  and quan titative ly . C hinese co rpo ration s 
m ust also  ensure th a t so c ia lly  irre sp o n s ib le  b eh av io u r, w h ich  is co n tra ry  to 
the values o f  the com pany, is also p un ished , and thus estab lish  effective and 
tran sp aren t m echan ism s fo r r isk  assessm en t in  so c ia lly  responsib le  activ ities. 
Such m echan ism s w ould  help in the selection  o f  socia lly  responsib le activ ities 
that w ou ld  also b rin g  com m ercial success and h igher incom e from  operations 
to the com pany, in  add ition  to the benefits o f  so cia lly  responsib le behaviour. 
C o m m erc ia l co m p an ies  m ay  also  seek  to im p ro ve  w o rk in g  co n d itio n s  and  
su p p o rt em p lo yees in  b a lan c in g  th e ir  w o rk  co m m itm en ts  in  ed u catio n  and 
o ther ob ligations. The essence o f  the h o listic  approach  is th at the social and 
le g a l o b lig a tio n s  o f  the co m p an y are in te r tw in e d  and  co m p lem en tary . T he 
fac t is th at no t o n ly  states such as C h ina have the o b lig a tion  to resp ect and 
p ro tec t hum an righ ts , bu t the co rporations also have com parab le ob ligation s 
o f  a d ifferen t lega l nature.

VI Conclusion

C h in a  s ap p ro ac h  to  b u s in e ss  an d  h u m an  r ig h ts  o r c o rp o ra te  so c ia l 
re sp o n s ib ility  is at tim es co n trad ic to ry  and m uch rem ains to be w ish ed  for. 
This paper has illustrated that China in  the past decade preferred  to concentrate 
on the v o lu n ta ry  ap p ro ach es  to  the re g u la t io n  o f  p o te n t ia l h u m an  r igh ts  
v io lations by business, w hereas it  has neg lected  the b ind ing  approaches aim ed 
at id en tify in g , d eve lop in g  and im p ro v in g  co rporate hum an rights o b ligation s, 
corporate accountability , and v ictim s access to justice . H ow ever, th is p ractice 
appears to be slow ly changing. Such assum ption  fo llow s from  C h in as  recent 
u n co n d itio n a l su p p o rt o f  the UN G u id in g  P r in c ip le s , the w o rk  o f  the UN 
w o rk in g  g roup , N orw ay s reso lu tion  as w e ll as the in it ia l ob jec tion s to w ork 
on the developm ent o f  an in ternatio n a l trea ty  on business and hum an rights. 
H ow ever, there are signs th a t C h ina is so ften in g  its  approach  in the recen t 
years , p a r t ic u la r ly  in  the sphere o f  ex tra te rr ito r ia l regu la tio n  o f  co n d uct o f  
the C h inese s ta te -o w n ed  en te rp rises  and has f in a lly  ag reed  to p a rtic ip a te  in 
the w ork on the trea ty  on b usin ess  and hum an righ ts.

T h is  p a p e r  h as a rg u ed  th a t  C h in a  sh o u ld  re c o n s id e r  its  ap p ro ach  and  
attem pt to equally  pursue both  vo lu n tary  and b in d in g  approaches in business
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and  hum an  righ ts. N o neth e less , C h ina shou ld  m ake sure th a t the regu lation  
o f  C h in a -b a sed  c o rp o ra tio n s  d o in g  b u s in e ss  b eyo n d  its  b o rd e rs  im p ro v es  
and that ind iv iduals obtain  effective access to jud ic ia l forum s again st Chinese 
corporations for a lleged  hum an rights im pact. Such a focus th at also includes 
victim s access to justice is essential for China in order to ensure the legitim acy 
o f  its  p o lic ie s  in  b u s in e ss  and  h um an  r igh ts  am o n g  the w id e  C h in ese  and 
g lobal pub lics. A t the same tim e, Chinese corporations shou ld  firm ly  in tegrate 
hum an rights into their business operations and those o f  their business partners, 
co n trac to rs  and  su p p lie rs  th ro u gh  a v a s t a r ra y  o f  p rev en tiv e  m easu res . A  
reaso n ab le  b a lan ce  b etw een  b in d in g  and  v o lu n ta ry  m easu res  sh ou ld  ensure 
that Chinese state and the corporations b ased  on their territo ries advance the 
levels o f  p ro tection  in business and hum an rights. Ch ina needs to im prove its 
record  in  p ro tec tin g  hum an righ ts in the operation s o f  C hinese co rporations 
w ith in  and  beyo nd  C h inese b o rders. T h ey  shou ld  carefu lly , co n sis ten tly  and 
accurate ly  im p lem en t the ir ob ligation  to p ro tec t the ind iv idual s hum an rights 
w ith  respect to corporate conduct. Individuals affected by Chinese corporations 
should reasonably expect that their rights w ill be protected . A  holistic approach 
req u ire s  th a t C h in a  co n cen tra te s  on  v o lu n ta ry  and  h o lis t ic  ap p ro ach es  to 
business and hum an rights, w ithou t neg lecting  one o r another. Such a strategy 
co u ld  co m b in e  th e in te re s ts  o f  tw o g ro u p s  co rp o ra te  and  c iv il so c ie ty  
o rg a n isa t io n s  w h ich  c u rre n tly  f in d  th em se lv es  on o p p o s ite  s id es o f  the 
b usin ess and hum an righ ts m ovem ents bo th  in  C h ina and  e lsew here. R ath er 
than  co n flic t, co m p lem en tarit ies  b etw een  them  are adv ised . H ow ever, m uch 
depends on the p o ten tia l im p ro vem en ts co n ce rn in g  the access to ju s tice  in 
C h in a .
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