
NOTES AND COMMENTS

COMPLEXITY INSTEAD OF UNIFORMITY: THE EUROPEAN 
COURT OF JUSTICE AND NATIONAL ADMINISTRATIVE LAW

A ttila  V incze *

Abstract

European administrative law is rather complex, as it requires a collaboration 
of European and domestic administrative organisation, however, the exact 
sphere o f responsibilities are far from being clear. The member states of 
the union have a procedural and organisational autonomy that is constrained 
by the principles o f equivalence and effectiveness which at the very end 
cause rather more complexity than uniform ity in the execution o f union 
law .

I Introduction

EUROPEAN AD M IN ISTRATIVE law  is quite vague and disorganised. There 
are d ifferen t v iew s on w h at E uropean  adm in istra tiv e  law  is m ean t to be. To 
som e ex ten t it  is u n d ers to o d  as the ad m in is tra tiv e  law  o f  E uro p ean  U nion  
(E U ) in s t itu t io n s , p a r t ly  as a p ro je c t  o f  e v o lv in g  a co m m o n  E u ro p ean  
a d m in is tr a t iv e  la w , as fu r th e r  as th e in f lu e n c e  o f  EU  la w  on n a t io n a l 
adm in istra tiv e  law. To m ake it m ore co m p licated , the E uropean  C onven tion  
o f  H um an R ights and the case-law  o f  the E uropean  C o urt o f  H um an R ights 
in fluence the supranational lega l o rder o f  the EU. A t th is juncture , the paper 
h ig h lig h ts  a t in y  p a r t  o f  th is  b ig  p ic tu re : the q u es tio n  ho w  the E uro p ean  
C ourt o f  Ju s tic e  (ECJ) in flu ences n atio na l adm in istrative  law .

F irst and forem ost, one has to bear in m ind that the EU is b asica lly  a law 
m ak ing  organ isation  The execution  o f  these com m only adopted ru les rem ains 
p r im a r ily  b y  the m em ber states. A ltho ugh  there are som e recen t ten d en c ies  
o f  s tr e n g th e n in g  th e  c o o p e ra t io n  am o n g  th e  c o m m iss io n  an d  the 
adm inistration o f  the EU m em ber states by  creating com plex netw ork structures 
w ith  EU re g u la to ry  b o d ie s  at th e ir  a p e x ,1 lik e  the E u ro p ean  C o m p etit io n
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N etw ork (E CN ), the EU still ex tensively  relies on nationa l adm in istrations to 
effectively carry out EU law. The right and the duty to carry out EU legislation 
is  u s u a lly  d e s c r ib e d  in  te rm s  o f  th e p r in c ip le  o f  n a t io n a l p ro c e d u ra l 
autonom y . This m ay be understood  as a presum ption  o f  national com petence 
to determ ine rem ed ies and p ro ced ura l ru les. From  th is p resum p tio n  fo llow s, 
that the execution o f  EU rules m ay differ from m em ber state to m em ber state 
because o f the 28 different legal systems in the EU, and therefore the autonomy 
is lim ited  by two p rin c ip les : equ ivalence and effectiveness. T he f i r s t  dem ands 
th at n a tio n a l le g a l rem ed ies  sh ou ld  n o t be less  favou rab le  for c la im s b ased  
on un ion  law  than availab le  fo r s im ilar actions b ased  on p u re ly  n a tio n a l law. 
T he s e c o n d  o b lig es  the m em b er sta tes  to gu aran tee  a m in im um  stan d a rd  o f  
e ffic ien cy  o f  n atio n a l rem edies. A ll these p rin c ip les  shou ld  fo ste r a un ifo rm  
application  o f  un ion law, how ever, they in ten sify  the com plexity o f  app licab le 
ru le s .

II The procedural autonomy of the member states

T h e p ro c e d u ra l a u to n o m y 2 is  a c o m m o n p la ce  e x p re s s in g  th e  p o w e r3 
re sp ec t iv e ly  the d u ty4 o f  the EU m em b er s ta te s  to  c rea te  and  fo rm  th e ir  
adm in istrative o rgan isation  and the p rocedura l ru les fo r the execution  o f  EU
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V erm altungsverbund  (Mohr, T b ingen , 2005); S Cassese, E uropean A dm in istrative 
Proceedings 68 Lam and  Contemporary Problems 21-36 (2004) ; M P Chiti, Forms of 
E uropean A dm in istrative A ction 68 Law and  C ontem porary Problem s 37-57 (2004); 
G Della Cananea, The European Union s Mixed Administrative Proceedings 68 Law 
a n d  C on tem porary P rob lem s  197-217 (2004); W  W eiss, A gencies versus N etworks, 
From D ivide to Convergence in the A dm in istrative G overnance in  the EU 61 
A dm in istra tive L aw  R eview  45 -70 (2009). A bout the h isto r ica l developm ent o f the 
concept of administrative law in the EU, see C Harlow, Three Phases in the Evolution 
of EU Administrative Law in P Craig and G de B rca, The Evolution o f  EU Law  439
464 (OUP, Oxford, 2011).
Th von D anwitz, E urop isches V erwaltungsrecht 302-305; (Springer, Berlin , 2008); W 
Schroeder, Nationale Ma nahmen zur Durchf hrung von EG-Recht und das Gebot 
der e inhe itlichen  W irkung E x istiert ein  P rinzip  der n ationalen  V erfahrens 
autonom ie ? , A rch ivd es f f e n t l i ch en  R ech ts 3-38 (2004); Ch Kr nke, Die
V erfahrensautonom ie d er M itg lied staa ten  d er E urop ischen  Union (M ohr, T b ingen , 
2013).
Th ^hlinger and M Potacs, die Regelung der Zust ndigkeit f  r den indirekten Vollzug 
p rinzip iell in die Kompetenz der M itgliedstaten . E U -R echt und  staatliches Recht. Die 
A nw endun g des E u ropa rech ts im inn ers taa tlich en  B ereich  150 (LexisN exis, W ien,
2011).
Th von Danwitz, die Wahrnehmung von Verwaltungsma nahmen zur Durchf hrung 
des G em einschaftsrech ts prim  r A ufgabe der M itg liedstaaten  E urop isch es  
V erw a ltun gsrech t 302 (Springer, B erlin , 2008).
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law . N o n eth e less , it  is s till in ten s iv e ly  d iscussed  w h at the au tonom y ac tu a lly  
m ean s . Som e u n d e rs ta n d  i t  in  a n o rm a tiv e  sen se  o f  the w o rd ,5 m e a n in g  

thereby that it  dem arcates the boundaries o f  the responsib ilities betw een  EU, 

its m em ber states and in  do ing  so, the au tonom y p ro tects the pow ers o f  the 
m em ber states to carry  out the EU law 6 as they see proper. D ifferen t national 

a d m in is tra t iv e  ru le s  are to be a c cep ted  as a co n seq u en ce  o f  an en d eavo r 

crea tin g  a genu ine E uropean  federa lism . M oreover, it  shou ld  also im p ly  that 

there are lega l lim ita tions fo r the EU to encroach n atio na l adm in istrative law  
w ith o u t p ro p er ju s t if ic a t io n .7

H ow ever, in  a sim ple descrip tive sense o f  the w ord ,8 au tonom y is ju st an 

eu p h e m is t ic  9 e x p re s s io n  fo r  a fa c tu a l s itu a t io n  th a t  th e  a d m in is tr a t iv e  

o rg a n is a t io n  is  in d eed  c re a ted  b y  th e  m em b er  s ta te s  and  th e  p ro c e d u ra l 

ru le s  are p r im a r ily  m ade  b y  th e m .10 N o n e th e le s s , the au to n o m y does n o t 

in tend  to delam inate the pow ers o f  the EU d e fin ite ly .11

T hose w ho be lieve  th at au tonom y is o f  no rm ative  n atu re  re ly  on several 

provisions o f  the founding treaties o f  the EU. Forem ost, to act, the EU needs 
pow ers to be con ferred  exp lic itly  o r im p lic it ly  b y  the found ing  trea tie s12 and 
the found ing  trea tie s  do n o t tran sfe r too m an y o f  them  regard in g  executive

106 Jo u rn a l o f  th e Indian Law Institu te [VoI. 58: 1

5 Ch Kr nke, D ie V erfahren sautonom ie d er M itg lied staa ten  d er E urop isch en  Union 
(Mohr, T bingen, 2013).

6 W  Schroeder, supra  note 2.,
7 S K adelbach , A llgem ein es V erw altungsrech t u n ter  europ  ischem  E in flu ss  110 (Mohr, 

T bingen, 1999); Th von Danwitz, supra note 2 at 113.
8 K St ger, Gedanken zur institutionellen Autonomie der M itgliedstaaten am Beispiel 

der neuen E nergieregulierungsbeh rden , Z ^ R  2010, 247-267; C. M. Kakouris: Do 
the M em ber States Possess Ju d ic ia l P rocedural autonom y Common M ark et Law  
R eview  1389-1412 (1997); L Frank, Gem einschaftsrecht und staatliche Verwaltung 
201- 203 (Manz, Wien, 2000).

9 F Schoch, D ie Europ is ie ru n g  des A llgem einen  V erw altungsrechts und der 
V erw altungsrech tsw issenschaft in  D ie W issen scha ft vom V erwaltungsrecht, D ie 
V erwaltung, B eih e ft  136 (1999).

10 Z ille r d iagnozes that the m ain source o f app licab le p rov isions is the dom estic 
adm in istrative law. M agiera, Som m erm ann, Z ille r (H rsg.), F ests ch r ift  f  r H einrich  
S ied en top f zum  70 G eburtstag (Berlin, 2008) 173-188 (181).

11 G rabit, H ilf, N ettesheim  (ed), Das R ech t d er E urop ischen  Union (Beck, M nchen) 
art. 4 EUV, para 77; W  Frenz, H andbuch E u ropa rech t (5) (Springer, B erlin , 2010) 
para. 1747.

12 European Union (TEU), art. 5.



powers. T herefore, especially  in ligh t o f  the subsid iarity  p rincip le , the m em ber 
states shall have the p rim ary  duty and pow er to carry out EU law.13 M oreover, 

th ey also read artic le  29 1  section  1  o f  the T reaty  on the F u n ctio n in g  o f  the 
E uropean  U nion (TFE U ) in  th is sen se .14 T h is p ap e r p ro v ides th at M em ber 
States shall adopt all m easures o f  n ationa l law  n ecessary  to im p lem en t lega lly  
b in d in g  U nion  acts , and stress , o f  course , the p h rase  n a tio n a l law  . The 
expression  effective im p lem entation  o f  U nion law  by the M em ber States in 
artic le 19 7  section  1  TFE U  is also observed  as a fu rther confirm ation  o f  the 
p ro ced u ra l au tonom y in  the no rm ative  sense o f  the w o rd .15

T he o rgan isa tio n a l au tonom y un den iab ly  ex ists to the ex ten t th at the EU 
itse lf  cannot create adm in istrative bodies o f  the m em ber states,16 N onetheless 
it  does n o t p reven t the EU from  im posing  ob ligations on its m em ber states17 
to e s tab lish  re g u la to ry  a g e n c ie s18 o r s in g le  co n tac t p o in ts 19 o r a E uro p ean  
Com petition  N etw ork ,20 w hich o f  course begs for a further c larification  o f  the 

actua l lim its  o f  the autonom y.

T he p ro cedura l au tonom y is fu rtherm ore acknow ledged  as far as m em ber 
states effective ly  carry  out the un ion law ,21 and, under th is p reco n d itio n , they 
are free to choose ho w  to fu lf il th e ir  du ties. T h is re ad in g  o f  the fo u n d in g  
trea ties  is supported  b y  m any p ro v is io n s as w ell. A rtic le  19 7  T FE U  requires
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13 Subsid iarity  means b re ifly  that in  areas which do not fa ll w ith in  the exclusive 
competence o f the EU, the union shall only act if  and insofar as the objectives of the 
proposed action cannot be sufficiently achieved by its member states either at central, 
regional or local level.

14 Th von Danwitz, supra  note 2 at 303.
15 R Streinz (ed), 57 EUV/AEUV  (Beck, M nchen, 2012) art. 197 AEUV para 6.
16 B Raschauer, A llgem eines V erwaltungsrecht (Wien, New York, 3rd edn. 2009) Nr 609. 

See, for example, the case of Hungarian data ombudsman; the office was established 
contrary to the requirements of the EU law, the ECJ, however, could only declare the 
incom patibility of Hungarian law with EU law, but Hungary remain responsible for 
organizing the office itself, see E CJ Commission  v. H ungary, case C-288/12.

17 Sum m arizing J  Ph Terhechte, E urop isch es V erwaltungsrech t (Nomos, Baden-Baden,
2012) para. 22-30.

18 K St ger, Gedanken zur institutionellen Autonomie der M itgliedstaaten am Beispiel 
der neuen Energieregulierungsbeh rde Jou rn a l o f  Public Law  247-267. (Z ^ R  2010).

19 According to art. 6 Directive 2006/123/EC of the European Parliament and of the 
Council of Dec. 12, 2006 on services in the internal market.

20 See the Council Regulation (EC) No 1/2003 of Dec.16, 2002 on the implementation of 
the rules on competition laid down in art. 81 and 82 of the Treaty.

21 Grabitz and H ilf (ed), Das Recht der Europ ischen Union, EUV/AEUV art. 4 EUV para 
78; J  Schwarze (ed), E U -Kom mentar (Nomos, Baden-Baden, 32012).



effective  im p lem en ta tio n  and  artic le  291(1) o f  T FE U  req u ires  n ece ssa ry  
m easures to im p lem en t EU law, and i f  these m easures are no t taken , and i f  
the national m easures are not effective enough, the EU m ay itse lf  enact b inding 
ru les o f  im p lem en ta tio n  acco rd in g  to artic le  291 sec tio n  2 o f  T F E U .22 T h is 
reading o f  the TFEU  m ay be fortified  b y  the suprem acy o f  the EU law  which 
calls for fu ll and un ifo rm  app lication  o f  the EU law 23 in the m em ber states.24 
T he p ro c e d u ra l au to n o m y is , in  th is  p a rad ig m , lik e  the im p lem en ta tio n  o f  
d irectives w h ich  are also b in d in g  to the resu lts , b u t the m em ber states have 
the choice o f  form  and m ethods (article 288 section 3  o f  TFEU) i f  they guarantee 
an effective  im p lem en ta t io n .25

A lthough the ECJ itse lf  recognises the procedural autonom y o f  the m em ber 
states, it m akes it  subject to several conditions. F irst and forem ost, the national 
rules are to be applied as far as no EU rules govern the m atter either explicitly 
o r im p lic it ly  b y  the g enera l p rin c ip les  o f  EU law .26 T his cond ition  w as quite 
easy to m eet in  the 70s, as the concept o f  p ro ced ura l au tonom y was shaped 
earlier. H owever, as the im plem entation  o f  EU law  is understood quite b road ly 
now adays 27 the C harter o f  Fundam ental R ights o f  the EU, especially  the right 
to good  adm in istration  (article 41) and the right to an effective rem edy (article
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22 Id., J  Schwarze, art. 291 para 3.
23 C D Classen, Das nationale Verwaltungsverfahren in Th von Danwitz, supra note 2. 

at 303-385.
24 D.U G aletta, D iana-U ran ia, P ro ced u ra l A u tonom y o f  the E C  M em ber S ta tes: Paradise 

Lost? (Springer, Berlin-Heidelberg, 2010).
25 E C J M in is te r  P u b lic  v. O scar Traen case 372-374/85, Nr. 22; E C J; C om m ission  v. 

G reece, case C -110/89, para 13-15; E C J C om m ission  v. Ita ly , case C -128/89; ECJ 
Oberkreisdirektor des Kreises Borken und Vertreter des ffentlichen Interesses beim 
O berverw altungsgerich t f  r das Land; N ordrhein -W estfa len  v. H andelsondern em in g  
M oormann  BV , case 190/87; E CJ G roener v. M inister f o r  E ducation und City o f  Dublin 
V ocationa l E du ca tion a l C om m ittee , case 379/87.

26 M H oloubek and M Lang (ed), A bgab en v er fa h ren srech t u n d  G em ein scha ftsrech t ,
115- 129 (Linde, Wien, 2006); the principles C Franchini, European Principles Governing 
N ational A dm in istrative P roceed ings 68 L aw an d  C on tem porary P rob lem s  183-196 
(2004).

27 ECJ klagare v. Hans kerberg Fransson, case C617/10 (ECR 2010, I-2213) para. 16
31; F Lange, V erschiebungen im europ  isch en  G rundrech tssystem ? N eue Z eitsch r ift  

f  r Verwaltung 169-174 (2014); Th Kingreen, Ne bis in idem. Zum Gerichtswettbewerb 
um die D eutungshoheit ber die G rundrechte Anmerkung zur Entscheidung des 
EuGH vom 26. 2. 2013 (C-617/10) E uroparech t 446-453; (2013); J  Masing. Einheit 
und V ielfalt des Europ ischen G rundrechtsschutzes, Ju risten^ eitung  477-487 (2015); 
K L enaerts., Die E U -G rundrechtecharta. A nw endbarkeit und A uslegung (3-6). 
E u ropa rech t 3-17 (2012).



47 ), m ay find  ap p lica tio n  anyway. I f  th ere  are question s unansw ered  by the 
EU  law , the a p p lic a t io n  o f  th e  n a t io n a l law  s t i l l  rem a in s  su b je c t to  two 
c o n d it io n s : f i r s t , the n a t io n a l p ro c e d u ra l ru le s  m u st n o t be le ss  fav o rab le  
th an  th o se  g o v e rn in g  s im ila r  d o m estic  ac tio n s and s e c o n d , th ey  sh o u ld  n o t 
re n d e r  v ir tu a l ly  im p o ss ib le  o r e x ce s s iv e ly  d if f ic u lt  th e  ex erc ise  o f  r ig h ts  
c o n fe r re d  by u n io n  law . T h ese  tw o p r in c ip le s  are c a lle d  eq u iv a le n c e  and  
e ffec tiv en ess .

III The limits of the autonomy: Effectiveness and equivalence

T h e p r in c ip le  o f  e q u iv a le n c e 28 a c c o rd in g  to  th e  e s ta b lish e d  c a s e - la w  
requires that the p rocedural rule at issue applies w ithout d istinction  to actions 
a lle g in g  in fr in gem en ts  o f  u n ion  law  and to those  a lle g in g  in fr in g em en ts  o f  
n a tio n a l law .29 H ow ever, th is p r in c ip le  can n o t be in te rp re ted  as o b lig in g  a 
M em ber State to extend its m ost favourable rules [ ] under national law  to all
actions fo r breach  o f  C om m unity law  .30

T h is  p r in c ip le  re q u ire s  th a t  b a s ic a l ly  c o m p a rab le  a c t io n s  sh o u ld  be 
governed by the same rules and hence it raises the question o f  com parability.31 
A cco rd in g  to the estab lished  case-law  o f  the E CJ, the com parab ility  does not 
requ ire  a com plete  id e n t ity  b u t a fu n c tio n a l s im ila r ity  th a t is to be verif ied  
o b jec tiv e ly32 co n siderin g  the ro le , purpose and the essen tia l ch arac teristics  o f 
the p ro c e d u ra l ru le s .33 A  to r t io u s  l ia b i l i t y  fo r th e  b reach  o f  th e  n a tio n a l
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28 Earlier it was also called as principle o f prohibition of discrim inaton; J  K nig: D er
quivalenz- und  E ffek tiv it tsgrundsa tz  93 (Nomos, Baden-Baden, 2011); M Holoubek 

and M Lang, A bgabenver fah ren  u nd  E uropa rech t, 129,134,136) (Linde, W ien, 2006).
29 Fox example, ECJ Edis, case. C-231/96 (ECR 1998, I-4951), para. 36; ECJ Levez, case 

C-326/96 (ECR 1998, I-7835), para 41; ECJ Preston, C-78/98 (ECR 2000, I-3201), para. 
55; ECJ i21 G ermany and  A^rcor, case C-392/04 ans C422/04 (ECR. 2006, I-8559), 
para. 62.

30 ECJ Lê vê z, case C-326/96, (ECR 1998, I-7835), para. 42; EuGH vom 9.02.1999, Dilexport, 
C-343/96 (Slg. 1999 I-579) Rn 27; EuGH vom 29.10.2009, Pontin, C-63/08 (Slg. 2009, 
I-10467), Rn. 45.

31 A Biondi, The European Court of Justice and certain national procedural limitations: 
Not such a tough re lationsh ip  36 Common M ark et L aw R eview  1271 (1274-1276) 
(1999); M Holoubek and M Lang, supra note 28 at 129, 139-141; K nig, Der quivalenz- 
und Effektivit tsgrundsatz 95, 100-103 (Nomos, Baden-Baden (2011).

32 ECJ Danske S lagterier, case C-445/06 (ECR. 2009, I-2119) para 41; ECJ Preston, case 
C 78/98, (ECR 2000, I3201), para. 63.

33 ECJ Palm isani, case C-261/95, (ECR 1997, I-4025), para. 34-38; ECJ Levez, case C- 
326/96 (ECR. 1998, I-7835), para 43.



co n stitu tio n  and th at o f  the E uropean  law ,34 or in te r lo cu to ry  and m andato ry  
in junction s35 are deem ed to be functiona lly  com parable rules. The equivalence 
h as to  be d ec id ed  b y  th e  n a t io n a l co u rts  th em se lv e s , as th e y  h ave  d ire c t 
know ledge o f  the p ro ced u ra l ru les even i f  th ey  are o ften  re lu c tan t to m ake 
this decision.36 This is at least surprising, as the m ain advantage o f the princip le 
o f  equivalence is that it  does no t require rad ical changes o f  national law 37 but 

the ex ten sion  o f  the scope o f  app lication  o f  som e dom estic  ru les to s ligh tly  
d ifferen t s itu atio n s governed  b y  EU rules.

C o n trary  to the equ iva lence , the ap p lica tio n  o f  p rin c ip le  o f  e ff ic ien cy  is 
like o p en in g  P an d o ra s  b o x .38 It requ ires n a tio n a l ru les n o t to be ap p lied  or 
to be app lied  w ith  som e m o d if ica tio n s39 i f  th e ir unaltered  ap p licatio n  w ould 
h inder the effectiveness o f  EU law. The in su ffic ien t effectiveness o f  dom estic 
law  m ay occur i f  dom estic law  does n o t g ran t any in junctions for the breach  
o f  EU law ,40 o r i f  a state aid can n o t be rec la im ed  b ecause o f  a v e ry  b road  
do m estic  u n d e rs tan d in g  o f  le g it im a te  e x p e c ta t io n s ,41 o r i f  the n a tio n a l law
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34 ECJ Transportes Urbanos, case C-118/08 (ECR. 2010, I-635).
35 Judgem ent o f Austrian Adm inistrative Court o f 09.04.1999 GZ AW 99/21/0061; 

Judgem ent o f Austrian Adm inistrative Court o f 01.12.2000 GZ AW 2000/09/0058; 
Judgement of Austrian Administrative Court of 10.11.2000, GZ AW 2000/09/0067; Ch 
Ranacher and M Frischhut: Handbuch Anwendung des EU-Rechts 510-512 (Facultas, 
W ien, 2009)

36 The critical words o f M onica Claes are hence justified , Claes: The N ationa l Courts 
M andate 122 (Hart, Oxford, 2006). Many national courts do not feel confident to 
answer the questions o f equivalence and effectiveness them selves, and refer the 
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does not grant any rem edy for breach o f EU emission lim its.42 The real dilem m a 
is in  m any cases, how ever, that the ECJ finds som e national p rocedura l rules 
co n trary  to the p rin c ip le  o f  effectiveness and som e very  s im ilar ru les n o t to 
be co n tra ry  to th is  p r in c ip le . T h is m ay  be p ro p e r ly  d em o n stra ted  b y  som e 
fam o us ju d g em en ts .

O ne o f  the m o st f ie rce ly  deb ated  question s arose because  o f  two ru lings 
o f  the ECJ d ec id ed  on the sam e day, how ever, s ta t in g  so m eth in g  else at 
leas t at the first g lance. In both  the cases the question  was the ex ten t o f  the 
duty o f  a dom estic judge to exam ine w hether dom estic law  is contrary to EU 
law , and the ECJ had to decide as to w hether this question has to be exam ined 
ex  o f f i c io  o r m e re ly  b y  the req u est o f  the p a r t ie s . In  the case van S ch ijn d e l, 
the ECJ s ta ted  th a t un io n  law  does n o t requ ire  n a tio n a l co u rts  to ra ise , o f  
th e ir  own m o tio n , an issu e  co n cern in g  the b reach  o f  p ro v is io n s o f  [union] 
law  w h e re  e x am in a tio n  o f  th a t  is su e  w o u ld  o b lig e  th em  to ab an d o n  the 
p a s s iv e  ro le  a s s ig n e d  to th em  b y  g o in g  b e y o n d  the am b it o f  th e d isp u te  
d e f in ed  b y  the p a r t ie s  th em se lv e s  and  re ly in g  on fac ts  and  c ircu m stan ce s  
o ther than those on w hich  the p a rty  w ith  an in te rest in  app lication  o f  those 
p ro v is io n s bases h is c la im .43 A  s im ilar question  w as decided , h o w ever to the 
co n trary , in  the P eterb ro ek  case . T he ECJ s ta ted  th a t [un ion ] law  p rec lu d es  
ap p lic a t io n  o f  a d o m estic  p ro c e d u ra l ru le  w h o se  e ffe c t  is to p re v e n t the 
n a tio n a l co u rt o r tr ib u n a l, se ized  o f  a m a tte r  fa llin g  w ith in  its ju r isd ic t io n , 
from  co n sid erin g  o f  its own m otio n , w h eth er a m easure o f  dom estic  law  is 
com patib le  w ith  a p ro v is io n  o f  co m m u n ity  law .44

A  v e ry  s im ila r  in c o n g ru ity  m ay  be p e rc e iv e d  b e tw een  tw o ju d g em en ts  
co n cern in g  the f in a lity  o f  ad m in istra tiv e  d ec is io n s . on the one h and , in  the 
C io l a - c a s e ,  th e  E C J d em an d ed  a f in a l a d m in is tr a t iv e  d e c is io n  w h ich  w as 
co n tra ry  to EU law  be rev o k ed ,45 and  on the o th e r , in  the i-21  and  A rco r  
dec is ion s, the ECJ d id  no t critic ize  a n atio na l law  p rec lu d in g  the revocation  
o f  a final adm in istrative decision con trary to EU law.46 I f  one reads the cases
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care fu lly  and is fu lly  aw are o f  the fine factual and  leg a l d is tin c tio n s o f  the 
v ery  co n ste lla t io n s  one m ay  p erce ive  s ligh t d iffe ren ces b etw een  the ju d ic ia l 
r em ed ie s  in  one o r th e o th e r  m em b er  s ta te . H o w ev e r , i t  is  s t i l l  q u ite  a 
co m p lic a ted  ta sk  to dec id e  w h e th e r  the v e ry  n a t io n a l rem ed y  is  e ffec t iv e  
enough or not. T ak ing  in to  accoun t th at the p rin c ip le  o f  effic iency  does no t 
dem an d  an o p t im a l47 o r b e s t  p o s s ib le  n a t io n a l rem ed y , b u t red u ce s  the 

q u estio n  o f  e f f ic ie n c y  to one as to w h e th e r  the d o m estic  le g a l rem ed y  is 
m an ifes tly  in e ff ic ien t o r n o t, or, to p u t it  o thers, as to w h eth er the n atio n a l 
law  o ffe rs  a fa ir  ch an ce o f  en fo rcem en t o f  EU law ,48 one m ig h t find  the 
nuances betw een  the cases. H ow ever, to find these d istinction s and grades is 
still n o t easy  for m any reasons.

The ECJ often does no t d istingu ish  the cases, and does not explain  w hy it 
cam e to an o th er conclusion  u n d er ve ry  s im ila r b u t n o t id en tica l cond ition s. 
O ne m ay gu ess  the d iffe ren ce  b e tw een  P eterb ro ek  and  S ch i jn d e l  o r b e tw een  
C ioa la  an d  A rco r ,  h o w ev e r th e  E C J do es n o t p ro v id e  an y  an sw er  to  th is  
qu estio n  b y  itse lf . T h is d is tin c tio n  w o u ld  be m ore than  n e c e ssa ry  as these  
dec is io n s are m ade as an sw ers to p re lim in a ry  question s .

IV The prelim inary reference procedure

T he v e ry  essence o f  the p re lim in a ry  reference p ro ced u re  is to guaran tee  
the u n ifo rm ity  and consistency o f  un ion  law. To this end, n ational courts are 
enabled to question the ECJ on the interpretation or valid ity o f  EU law  (article 
268 o f  TFEU ). R egard ing national adm inistrative law  the p re lim inary  questions 
aim  to c la r if y  w h e th e r  a n a t io n a l rem ed y  s a t is f ie s  the d o u b le  c r it e r ia  o f  
equ ivalence and effectiveness. T herefo re , the p re lim in ary  reference p rocedure 
is p a r t ic u la r ly  n e c e ssa ry  ex ac tly  b ecau se  u n ion  law  is p r im a r ily  carr ied  ou t 
by the m em ber states. H owever, the rulings o f  the ECJ are often D elph ic in a 
double sense o f  the w ord  as the ir obscure w ordings are not on ly  b ind ing  for 
th e  ju d g e  r e f e r r in g  th e p r e l im in a r y  q u e s t io n , b u t th e y  (as a m a n d a to ry  
in terp re ta tio n  o f  the found ing  trea ties) also b ind  all the m em ber states.

A lthough  the p re lim in a ry  ru lings w ere in tended  to c la rify  the m ean in g  o f  
the su p ran a tio n a l le g a l, th ey  aro se  a lw ays in  the co n tex t o f  a v e ry  sp ec ia l 
n a tio n a l p ro v is io n , w h ich  does o r does n o t m ee t the req u irem en ts  o f  the
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p rin c ip les  o f  effectiveness and equivalence. H ow ever, the courts in  the o ther 
m em bers states do n o t know  exactly  the dom estic law  o f  the re fe rr in g  court 
and  m ay o n ly  gu ess  w h at the co n sequ ences o f  a dec is io n  fo r th e ir  n a tio n a l 
p ro v is io n s . T h is m igh t be dem o nstrated  b y  the ju d gem en t in  the case K  hne 
&  H eitz, in  w hich  the ECJ ru led  that the princip le o f  cooperation im poses on 
an adm in istrative b o d y  an o b ligation  to rev iew  a final adm in istrative decision  
in o rder to take account o f  the in terp retation  o f  the relevant p rov is ion  given 
in  the m ean tim e b y  the ECJ. T h is du ty  arises u n d er n atio n a l law , it  has the 
p o w er to reopen  th a t d ec is io n ; the ad m in is tra tiv e  d ec is io n  in  q u estio n  has 
b eco m e f in a l as a re su lt o f  a ju d g m en t o f  a n a tio n a l co u rt ru lin g  at fin a l 
instance; that judgm ent is, in the light o f a decision given by the ECJ subsequent 
to it , b ased  on a m isin te rp re ta tio n  o f  un ion  law  w hich  was adop ted  w ith ou t 
a question  b e in g  referred  to the ECJ for a p re lim in ary  ru ling ; and the person  
concerned  com plained  to the adm in istrative body im m ed iate ly  after b ecom ing  
aware o f  that decision o f  the court. The ECJ m ade its decision by a reference 
from  a D utch  court and e stab lish ed  the above m en tio n ed  four c r ite r ia  w ith  
reg a rd  to  the D u tch  p ro c e d u ra l p ro v is io n s . H o w ever, as the E C J d id  n o t 
c la r ify  w h eth er these  c r ite r ia  are to be read  in the lig h t o f  the p r in c ip le  o f  
equ ivalence o r th at o f  effectiveness. In the firs t case, the m em ber states are 
n o t o b lig ed  to reopen  adm in istrative p rocedures i f  th e ir dom estic p rov isions 
do n o t a llow  it. H ow ever, i f  th ey  do, th ey  are o b lig ed  to ex tend  th is option  
also  fo r u n io n  law . In  the seco n d  case , the m em b er s ta te s  are o b lig e d  to 
in tro d u ce  p ro v is io n s  to reopen  ad m in istra tiv e  p ro ced u res.

T h e v e ry  s im ila r  q u e s tio n s  a ro se  re g a rd in g  th e F a cto r ta m e  ju d g e m e n t. 
The H ouse o f Lords referred m any questions to the ECJ regarding the M erchant 
S h ip p in g  A ct, 1988 . T h is A ct w as co n tra ry  to the EU law  and  one o f  the 
question s w as w h eth er the n a tio n a l court shou ld  suspend  the ap p licatio n  o f  
the n atio na l m easure i f  it  has no po w er to give in terim  p ro tec tio n . T he ECJ 
d ec id ed  th at fu ll effec tiven ess  o f  u n ion  law  w o u ld  be im p a ired  i f  a ru le o f  
n a tio n a l law  co u ld  p rev en t a co u rt se ised  o f  a d isp u te  g o v e rn ed  by u n io n  
law  from  gran ting  interim  re lie f in  order to ensure the full effectiveness o f  the 
ju d g em en t to be g iv en  on the ex isten ce  o f  the r igh ts  c la im ed  u n d er u n ion  
law. T h is ju d gem en t m ay also be read  in m any w ays. in  A ustria , it  h ad  been 
u n d e rs to o d  as a d u ty  to in tro d u ce  ex o ff ic io 49 m an d a to ry  in ju n c t io n s ,50 an
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interpretation in ligh t o f  the princip le o f  effectiveness. N onetheless, this reading 
is p artly  a consequence o f  the fact that A ustrian  courts do no t no  B ritish  law , 
and are n o t aware o f  the c ircum stance th at in jun ctio n s are though  availab le  
in  B r it ish  law , h o w ev er , n o t a g a in s t  the C ro w n , and  the q u e s tio n  o f  the 
H ouse o f  Lords served o n ly  to c la rify  th is v ery  po in t.

V Conclusion: The complexity

On the one h and , the un ion  law  recogn izes the p ro ced u ra l au tonom y o f  
its m em ber states, however, on the other hand, it tries to lim it it  for sake o f  its 
own effectiveness and u n ifo rm  app lication . To th is end, n a tio n a l p ro ced u ra l 
p ro v is io n s are sub ject to the p rin c ip les  o f  equ ivalence and effectiveness. As 
the ECJ in te rp re ts  these  req u irem en ts  due to a p re lim in a ry  re feren ce  from  
ano ther m em ber state all its  d ec is ion s are m ade in  con tex t unknow n b y  the 
courts o f  the o ther m em ber states. T hese courts look  at these decisions from  
the perspective o f  their own lega l system ; th ey  understand these requirem ents 
based  upon the ir own p reconcep tions. T herefore , the judgem ents o f  the ECJ 
are o ften  ra th e r  le g a l ir r i ta n ts 51 w h ich  m ay  b u t n o t n e c e ss a r ily  w ill in d u ce  
dynam ic changes in the legal system  o f  the EU m em ber states depend ing  on 
how  the n a tio n a l courts understand  these dec is ion s. A re th ey  w illin g  to take 
a bo lder step and in terp ret them  in ligh t o f  effectiveness o r are they  reluctant 
to m ake  te c to n ic  c h an ge s  an d  th e y  w ill co n s tru e  th em  in  th e  l ig h t  o f  
e q u iv a le n c e  p r in c ip le ?  E ven  i f  th e  p r e l im in a r y  re fe re n c e  p ro c e d u re  w as 
in troduced  to fo ster un ifo rm ity  its ve ry  cond itions nu rtu re  rather com p lex ity  
and dynam ic in te rp re ta tio n  o f  dom estic  law.
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