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Abstract

The Juvenile Justice (Care and Protection of Children) Act, 2015 has heralded 
a new era of juvenile justice in India by introducing the provision of transfer 
of 16-18 years old children alleged to have committed a heinous offence 
to an adult criminal court. The juvenile justice boards have been given the 
onerous responsibilities of determining age, determining whether the 
offence is heinous, conducting a preliminary assessment, and then taking 
the decision whether to transfer or not to transfer the child to the childrens 
court. The childrens court, then is required to reassess if  the child so 
transferred, should be tried as a child or as an adult. The paper focuses on 
the difficulties presented by the language of various sections dealing with 
these aspects and suggests possible interpretations to secure the best interest 
of the child in view of various lacunae found.

I Introduction

T H E  JU V E N IL E  Ju s tic e  A ct, 2015 (h e re in a f te r  J JA , 2015) as p assed  by 
P arliam en t rece ived  the assen t o f  the P re s id en t o f  In d ia  on D ecem b er 13, 

2015 . It cam e in to  force on Ja n u a ry  15, 2016 in In d ia  excep t the State o f  
Jam m u and K ashm ir.1 T he JJA , 2015 has taken a step backw ard  in the m odern 

h isto ry  o f  juven ile justice in  Ind ia which began in 1850. The A pprentices Act, 
1850 in itia ted  d ifferen tia l treatm ent o f  ch ildren  by p ro v id ing  for b ind ing  over 
o f  vagran t ch ild ren  and ch ild ren  com m itting  p e tty  o ffences be low  the age o f 

15 years as app ren tices in s tead  o f  send in g  them  to ja il. 1898 saw  enactm ent 
o f  R eform atory Schools A ct, 1897 p rov id ing for sending o f  children below  15 

years o f age to reform atory schools instead o f prison i f  found suitable. Pursuant 
to the recom m endations o f  the A ll Ind ia Ja il Com m ittee 1919-1920, the era o f 
ch ild ren  A c ts  b egan  in  1920  w h ich  ex ten d ed  the s e g re g a t io n  o f  ch ild ren  

a ccu sed  o f  co m m itt in g  o ffen ce s  at the ad ju d ic a t io n  stage  b y  e s ta b lish in g  
sep a ra te  ch ild ren  co u rts . A ll th ese  ch ild ren  A cts  p ro v id e d  fo r sen d in g  the 
c h ild re n  to rem an d  h o m es b u t p e rm it te d  s e n d in g  o f  c h ild re n  to ja i l  in  
excep tional c ircum stances. E igh t states enacted  ch ildren  A cts on s im ilar lines 

but the states p assing  the ch ildren A ct chose d ifferent cu t-o ff age for defin ing 
ch ild  u n d er these A cts.
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Since Independence in  1947, P arliam en t p assed  the first leg is la tio n  on the 
subject, nam ely, the Children Act, 1960. This was passed  as a m odel legislation  
to be fo llow ed by other states. It was m ade applicable on ly to union territories 
as its sub ject m atter at that p o in t was perce ived  to fall w ith in  the state lis t o f 
the seven th  schedu le  o f  the C o n stitu tio n  o f  Ind ia . T he C h ild ren  A ct, 1960 
in tro d u ced  a sex b ased  d e f in it io n  o f  ch ild  b r in g in g  g ir ls  t i l l the age o f  18 
years and boys till the age o f  16 years w ith in  its p ro tective  um bre lla . It also 

m ade the rem arkab le  d ep artu re  from  all the ear lie r  ch ild ren  A cts p assed  by 
the states b y  co m p le te ly  p ro h ib itin g  use o f  p o lice  station s o r ja il u n d er any 
circum stances for ch ildren covered w ith in  its purview . A ll children A cts passed  
after 1960 fo llow ed  th is p attern .

In 1983 , Sh ee la  B arse , a jo u rn a lis t  f illed  the w rit o f  hab ea s co rp u s  in  the 
Sup rem e C o u rt se ek in g  re lease  o f  1400 ch ild ren  lo d g e d  in  v a rio u s  ja ils  in  
India despite the proh ib ition  against use o f  police station or jails under various 
ch ild ren  A cts . D u r in g  th e p e n d e n c y  o f  th is  p e t it io n , the S u p rem e C o u rt 
reco gn ised  th a t d iffe ren tia l c u t-o ff  age , d e fin in g  ch ild  in  d iffe ren t ch ild ren  
A cts in  force in d ifferen t p arts  o f  Ind ia, w ere v io la tin g  the fundam ental right 
to equality before law  and equal pro tection  o f  law  to all children as guaranteed 
by the C onstitu tion . H ence, it  p o in ted  in  one o f  its o rders th at it  w ou ld  be 
b e tte r to have a u n ifo rm  leg is la tio n  fo r the w hole country. P u rsu an t to th is 
d ire c tio n , P a r liam en t p a s se d  the f irs t  u n ifo rm  le g is la t io n  fo r the ch ild ren  
ap p lic a b le  to th e w h o le  o f  In d ia , n am e ly , the Ju v e n i le  J u s t ic e  A c t, 1986 
(here inafter J JA , 1986). It su b stan tia lly  fo llow ed  the schem e o f  the C h ild ren  
A ct, 1960 b u t substitu ted  the w ord ch ild  b y  juven ile  perhaps in flu enced  by 
the U nited N ations Standard M inim um  Rules for the Adm inistration o f  Juven ile 

Ju s t ic e , 1985 adop ted  b y  the G eneral A ssem b ly . Use o f  po lice  station  o r ja il 

at any stage and under any c ircum stances for keep in g  g ir ls  b e lo w  the age o f  
18 y e a rs  an d  b o ys  b e lo w  th e  age o f  16 y e a rs  b ecam e  i l le g a l  w ith  the 
enforcem ent o f  the JJA , 1986 in the w hole o f India except the State o f Jam m u 
and K ashm ir. T he JJA , 1986 was la te r adopted  b y  Jam m u and K ash m ir also.

W hen  In d ia  s ign ed  and  ra t if ie d  the U n ited  N atio n s  C o n v en tio n  on the 
R igh ts o f  the C h ild  in D ecem ber, 1992, it  was considered  essen tia l to adopt 
the un iform  cut o ff age o f  18 years for both girls and boys in conform ity w ith 
the definition o f  child in the Convention on the R ights o f  Child,1992 (hereinafter 

CRC). The Juvenile Justice (Care and Protection o f  Children) Act, 2000 extended 
the ban  on use o f  p riso ns o r p o lice  station  at any stage o f  p ro ceed in gs and 
under any circum stance for ch ildren below  the age o f  18 years found to have 
com m itted  any o ffence u n d er any law  in force in  Ind ia.
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A ll these enactm ents since 1850 were m oving in one d irection  to b rin g  an 
in c re a s in g  n u m b er o f  ch ild ren  w ith in  the p ro tec t iv e  u m b re lla  o f  ju v en ile  
justice . H ow ever, the gang  rape o f  a D elh i g ir l, Jyo ti Pande (nam ed N irbhaya 
by m edia) on D ecem ber 16, 2012 resu lted  in use o f  social m ed ia to organise 
sp o n tan eo u s  p ro te s ts  ag a in s t the g ru e so m e  rape. I t re so n a ted  in  d iffe re n t 
parts o f  India. Soon m ed ia coverage sh ifted  the focus from  w om en s safety to 
the in v o lv em en t o f  a 17 y e a r  o ld  ch ild  in  th is  g an g  rape. T he n ew sp ap ers  
and  m u lt i-m e d ia  sc ream ed  w ith  f la sh in g  h ead lin e s  th a t the ch ild  w as the 
m ost b ru ta l o f  all accused  in  this rape. The m ed ia created  and p rom oted  the 
fren zy  around  th is lie .

W ith  the p ass in g  o f  the C rim ina l Law  A m endm en t A ct, 2013 , a ll w om en 
w ere  p re su m e d  to h ave  b eco m e  safe  e x ce p t fro m  ju v e n ile s  w h o  w ere  
continuing to pose the b iggest threat to safety o f  wom en in India. N ewspapers 
and  m u lt i-m ed ia  f la sh ed  m ore lie s  o f  50%  in crease  in  ju v en ile  crim e, 60%  
in crease  in  sexual o ffences by  ch ild ren  and so on even though  the N ation al 
C rim es R eco rds B u reau  (N C RB) data  co n tin u ed  to show  th at there  w as no 
substantive change in either the rate o f  crim e or share o f  juvenile delinquency 
to to tal crim e.

Petitions were filed  in the Suprem e C ourt challeng ing  the constitu tiona lity  
o f  defin ition o f  child 2 and for low ering o f  cut-o ff age for defin ing child 3 but 
w ere d ism issed  by the Sup rem e C o u rt w ith  co gen t reaso n in g . T he Ju v en ile  
Justice B ill, 2014 as introduced in Lok Sabha was exam ined by the D epartm ent- 
R elated  P arliam entary Stand ing Com m ittee on H um an D evelopm ent Resources 
co n sistin g  o f  11 m em bers o f  P arliam en t from  R ajya  Sabha and  32 m em bers 
o f  Parliam ent (M Ps)from  L ok Sabha belonging  to d ifferen t parties and headed 
b y  S a tyan arayan  J a t ia , a B JP  le ad e r . In  its  2 6 4 th rep o rt on Ju v e n ile  Ju s t ic e  
(C are  an d  P ro te c tio n  o f  C h ild ren ) B ill 2 0 1 4 , th e  P a r l ia m e n ta ry  S ta n d in g  
C o m m ittee  re jec ted  the b ill b e in g  u n co n st itu tio n a l and  u n w arran ted  in  the 
fo llo w in g  w o rd s : 4

[T ]h e  e x is t in g  ju v e n ile  sy s te m  is  n o t o n ly  re fo rm a tiv e  and  
reh ab ilita t iv e  in  n atu re  b u t also  reco gn ises  the fac t th a t 16-18 
years is an ex trem ely  sensitive and  c r it ic a l age req u ir in g  g rea te r
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pro tection . H ence, there is no need  to sub ject them  to d ifferen t 
or adu lt jud ic ia l system  as it  w ill go against A rtic les 14 and 15(3) 
o f  the C onstitu tion .

H ow ever, the J J  B ill, 2014  was p assed  in  L o k  Sab h a desp ite  v e ry  cogen t 
argum ents p re sen ted  b y  the M Ps who w ere in the m in iscu le  m in o rity  there . 
In R ajya Sabha, the JJ  B ill, 2014 had reached that po in t where various po litical 
parties had  given notice to the chairm an for send ing it for further exam ination 
to the se lect com m ittee .5 H ow ever, the concerted  effo rts  by  the m ed ia  savvy 
e x p e rts  p la y in g  on th e  em o tio n s  o f  the b e re a v e d  fa m ily  o f  J y o t i P an d e , 
succeeded  in the w ith d raw al o f  th is no tice  at the la s t m inute and p ass in g  o f  
the J J  B ill, 2014  in  the R a jya  Sab h a in the em o tio n a lly  ch arged  atm osphere  
c reated  b y  the p resen ce  o f  Jyo ti Pande s p aren ts  in  the g a lle ry , w ith o u t any 
debate on the p rovisions o f  the b ill or the ob jections to the b ill ra ised  by the 
P ar liam en ta ry  S tan d in g  C om m ittee .

H o w ever, no w  th a t  the J JA , 2015  h as b een  en fo rced , it  is  e s se n t ia l to 
c lear ly  u n d erstan d  the schem e o f  the n ew  A ct and the cha llenges p resen ted  
b y  its vario us p ro v is io n s in  its im p lem en tatio n .

II Broad scheme of the JJA, 2015

The pream ble o f  the JJA , 2015 containing the objects o f  the A ct shows that 
it  has m ade no d ep artu re  from  the p ro tec tiv e  ap p ro ach  o f  ju v en ile  ju s t ic e  
tow ards ch ildren  in co n flic t w ith  law  as w ell as ch ildren  in  n eed  o f  care and 
p ro tec tio n . T he p ream b le  s ta tes  th a t the A ct is a im ed  at ca te r in g  to th e ir  
b asic  needs th rough  p ro p er care , p ro tec tio n , d eve lopm en t, trea tm en t, socia l 
re -in teg ra tio n , b y  ad o p ting  a ch ild -fr ien d ly  approach  in the ad ju d ication  and 
d isposal o f  m atters in  the best in terest o f  ch ildren and for their rehab ilitation  
th ro ugh  p ro cesse s  p ro v id ed , and  in s titu t io n s  and  b o d ies  e s tab lish ed  .

As a p o s itiv e  change the J JA , 2015  has d ro p p ed  the u sage  o f  the te rm  
juven ile  and re ta in ed  it o n ly  in  the title . Section  1(4) now  g ives o verr id in g  
effect to p rovisions o f  this A ct in case o f  conflict w ith any other law  not only 
in  re la t io n  to ch ild ren  in  c o n f lic t w ith  law  b u t also  in  case o f  a ll m atte rs  
re la tin g  to ch ild ren  in  n eed  o f  care and p ro tec tio n .6
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T here is also no change in the defin ition  o f  ch ild  w hich m eans a person  
who has no t com pleted  the age o f  18 years .7 For purposes o f  c larifications it  
m ust be noted  that the JJA , 2015 has not reduced the age o f  defin ing  a child 
to 16 y e a rs  b u t c h ild ren  b e tw een  the age o f  16 -18  y e a rs  a lle g e d  to  have 
co m m itted  a he inous o ffence m ay be tran sfe rred  to an adu lt crim inal court, 
know n as the ch ild ren s  co u rt8 to be tr ied  as adu lts in  certa in  circum stances. 
This is the m ost crucial change brought about by the JJA , 2015 and is exam ined 
in deta il in  the next p art o f  th is paper.

T he J JA , 2015 con tinues to app ly to two catego ries  o f  ch ild ren , nam ely, 
ch ild ren  in  c o n f lic t  w ith  law  and  ch ild ren  in  n eed  o f  care and  p ro te c tio n . 

W h ile  the te rm  ch ild ren  in  c o n f lic t  w ith  law  (C CL) co n tin u es to re fer to 
c h ild ren  a lle g e d  o r fo u n d  to  have co m m itted  an y  o ffe n c e , som e ch an ges  
have been m ade in the defin ition  o f  ch ildren in need  o f  care and p ro tection  

(CN CP). The m ost im portan t inclusion am ong CN CP is that o f  child labour in 
th is d efin ition .

T h e ju v en ile  ju s t ic e  b o ard  (JJB ) co n tin u es to have the re sp o n s ib ility  o f  

ad ju d ic a t in g  m atte rs  re la t in g  to C C L and  the ch ild  w e lfa re  co m m ittee , the 
responsib ility to decide m atters connected w ith CNCP. W hile the JJB  continues 
to be co n stitu ted  b y  one ju d ic ia l m ag istra te  and two socia l w o rkers , it  is no 
m o re  re q u ire d  th a t the m a g is tra te  m u st h ave  sp ec ia l k n o w led g e  o f  ch ild  
p syc h o lo g y  and  ch ild  w e lfa re . A  p ra c t ic in g  p ro fe ss io n a l w ith  a d eg ree  in 
ch ild  p sych o lo gy , p sych ia try , so c io lo gy  o r law  are am ong the ca tego ries  o f  
persons who m ay be appo in ted  as m em bers o f  the J JB 9 and the ch ild  w elfare 
com m ittee (C W C ).10
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the provisions of this Act shall apply to all matters concerning children in need of 
care and protection and children in conflict withlaw, including
(i) apprehension,detention,prosecution,penaltyorimprisonment,rehabilitation and social 

re-integration of children in conflict with law;
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re-integration and restoration of children in need of care and protection.
7 Id., s. 2(12).
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under the Act.
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Section 6 c learly  la id  down that i f  a person  who has crossed  the age o f  18 
years is app rehended  for an offence com m itted  p rio r to the age o f  18 years, 
is  to be t r e a te d  as a ch ild  an d  th e ir  c a se s  are to  be d isp o se d  u n d e r  the 
p rov isions o f  th is Act.

W hen a CCL is produced before the JJB , i f  it is obvious from the appearance 
o f  the ch ild  th a t it  is so, it  m ay note the age and p ro ceed  w ith  in q u iry .11 In 
o th er cases, the age is to be d e te rm in ed  b y  ad d u c in g  ev idence . In o rd er o f  
p re fe ren ce , age is to be d e te rm in ed  b y  re feren ce  to . 12

(i) the date o f  b irth  certificate from the school, or the m atriculation 
or equivalent certificate from  the concerned exam ination Board , 
i f  ava ilab le ; and in  the absence th ereo f;

(ii) the b ir th  c e r t if ic a te  g iv e n  b y  a c o rp o ra tio n  o r a m u n ic ip a l 
au th o rity  o r a p an ch aya t;

(iii) and  o n ly  in  th e  ab sen ce  o f  (i) an d  (ii) ab o v e , age sh a ll be 
d eterm in ed  b y  an o ssif ica tio n  test o r an y  o th er la te s t m ed ica l 
age  d e te rm in a t io n  te s t  c o n d u c te d  on th e o rd e rs  o f  the 
C om m ittee o r the B oard .

For the purposes o f  disposal o f  cases o f CCL, the JJA , 2015 has categorised 
the o ffen ces  in  th ree  ca teg o r ie s , n am ely , p e tty  o ffen ce s , se r io u s  o ffen ces , 
and he inous o ffences. The JJB  has to d ispose o f  all cases o f  ch ildren  be low  
the age o f  16 years co m m ittin g  any o ffence , and cases o f  ch ild ren  betw een  
the ages o f  16-18 years i f  th ey  have com m itted  a p etty  o r serious offence. In 
these in stances the JJB  is free to choose any o f  the fo llow ing  orders for any 
o ffence on the basis  o f  the social in vestigatio n  rep o rt and su itab ility  o f  the 
o rder in the b est in terest o f  the ch ild13

(a ) a llo w  th e c h ild  to  go h o m e a f te r  ad v ic e  o r ad m o n it io n  b y  
fo llo w in g  appropriate  in q u iry  and co un se lin g  to such ch ild  and 
to h is p aren ts  o r the guard ian ;

(b ) d irec t the ch ild  to p a rtic ip a te  in  group  co u n se lin g  and s im ila r  
a c tiv it ie s ;

(c ) o rd e r  th e  c h ild  to p e r fo rm  co m m u n ity  s e rv ic e  u n d e r  the 
su p e rv is io n  o f  an o rg a n isa t io n  o r in s t itu t io n , o r a sp ec if ie d  
p erso n , p erson s o r group  o f  p erson s id en tif ied  b y  the B o ard ;

11 Id., s. 94(1).
12 Id., s. 94(2).
13 Id., s.18 (1).
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(d ) o rd er the ch ild  o r p aren ts  o r the gu ard ian  o f  the ch ild  to pay 
fine:

P ro v id ed  th at, in  case the ch ild  is w o rk in g , it  m ay be assu red  
that the provisions o f  any labour law  for the time be ing  in force 
are no t v io la ted ;

(e )  d irec t the ch ild  to be re leased  on p ro b atio n  o f  go o d  co n d uct 
and p laced  under the care o f  any parent, guard ian  or fit person , 
on such paren t, guard ian o r fit person executing a bond, w ith  or 
w ithout surety, as the Board m ay require, for the good behaviour 
and ch ild  s w e ll-b e in g  for any p erio d  no t exceed ing  three years ;

(f) d irec t the ch ild  to be re leased  on p ro b atio n  o f  go o d  co n d uct 
and p laced  under the care and supervision  o f  any fit fac ility  for 
ensuring the good behaviour and child s w ell-being for any period 
n o t ex ceed in g  th ree  years ;

(g ) direct the child to be sent to a special home, for such period, not 
exceed ing three years, as it  th inks fit, for p ro v id in g  reform ative 
se rv ic e s  in c lu d in g  e d u c a t io n , sk ill d ev e lo p m en t, c o u n se lin g , 
b eh av io u r m o d ificatio n  therapy , and p sych ia tric  support during  
the perio d  o f  stay in  the special hom e.

P rov ided  that i f  the conduct and behav iour o f  the ch ild  has been 
such that, it  w ould not be in the child s in terest, or in  the in terest 
o f  o ther ch ildren  housed  in  a special hom e, the B oard  m ay send 
such ch ild  to the p lace o f  safety.

In addition to the above orders the JJB  m ay also d irect the child to: 14

(i) attend  schoo l; or

(ii) attend a vocational tra in in g  cen tre ; or

(iii) attend a th erapeutic  cen tre ; or

(iv ) p roh ib it the ch ild from visiting , frequenting or appearing at a specified 
p lac e ; or

(v ) un dergo  a d e-ad d ic tio n  p rogram m e.

In case o f  a 16 -18  y e a r  o ld  ch ild  a lle g ed  to h ave co m m itted  a h e in o u s  
o ffence, the JJB  has to conduct a p re lim in ary  assessm ent w ith  regard  to his 
m en ta l and  p h ys ica l cap ac ity  to com m it such o ffen ce , ab ility  to u n d erstan d

14 Id., s.18 (2).
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the consequences o f  the offence and the c ircum stances in  w hich  he a lleged ly  
co m m itted  the o ffen ce  15 ta k in g  the he lp  o f  ex p e r ien ced  p syc h o lo g is ts  or 
p sych o -so c ia l w o rkers o r o th er experts. A fte r  th is a ssessm en t, the JJB  m ay 
choose to d ispose o f  the case its e lf  o r m ay decide to transfer the case to the 
c h ild re n s  c o u r t .16

On rece ip t o f  p re lim in a ry  assessm en t from  the JJB , the ch ild ren s  co u rt 
has the d iscre tion  to decide w h eth er to try  the ch ild  as an ad u lt o r to deal 
w ith  h er/ h im  as ch ild  and p ass  ap p ro p ria te  o rders acco rd ing ly . P ro g ress  o f  
c h ild ren  sen t fo r  s ta y  fo r  te rm s  b e y o n d  th e age  o f  21 y e a rs  n e e d  to be 
review ed annually. On the ir a tta in in g  the age o f  21 years, ano ther assessm ent 
is to be done to see i f  the ch ild  has refo rm ed  and is ready to be re leased  in 
society, the ch ild ren s co u rt m ay d irec t th e ir re lease under the superv is ion  o f  
the m o n ito r in g  com m ittee  fo r the rem ain d er o f  the p e r io d  o f  s tay  in it ia lly  
o rd e red .

A ny aggrieved  person  m ay file an appeal again st any orders by the JJB  or 
the ch ild ren s  c o u r t .17

In relation to the CNCP, the CW C m ay direct the child to be restored to the 
paren ts , or d irec t the ch ild  to be kep t in a ch ild ren  hom e. It m ay also p lace 
the child in the care o f  a fit person , fit facility, or in  foster care. A doption has 
been  in c lu d ed  as an im p o rtan t m eans fo r the p e rm an en t reh ab ilita t io n  and 
reintegration o f  children in the J JA  2015 though it has its share o f  controversial 
p ro v is io n s . O rphan  and  ab an d o n ed  ch ild ren  d ec la red  f it fo r ad o p tio n  m ay 
be g iven  fo r ad o p tio n  to In d ian s , as w e ll as fo re ig n e rs . P ro b lem atic a lly , a 
ch ild , w hose leg a l gu ard ian  is no t w illin g  to take, or capab le o f  tak in g  care 
o f  the child , is also included w ith in  the definition o f an orphan. A bandonm ent 
o f  children is no m ore an offence and children so abandoned m ay be declared 
fit for adoption by the CN CP i f  it  fails to persuade the paren ts to look  after 
th e ir  ch ild ren .

III Lacunae in the JJA, 2015 

Constitutional challenges

The J J  B ill, 2014 as in troduced  in the L ok  Sabha contained clause 7 w hich 

was un co n stitu tio n a l on the face o f  it  as it  p re scr ib ed  th at p erson s a rrested
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after a tta in in g  the age o f  18 years fo r an o ffence com m itted  by them  before 

com pleting  the age o f  18 years shall be tr ied  as adults. T h is p rov is ion  was in 

d irec t co n flic t w ith  artic le  20 o f  the C onstitu tion  w h ich  in m ost c lear term s 
p ro v id e s  th a t no  p e rso n  can  be su b je c te d  to a p e n a lty  g re a te r  th an  th a t 

w h ich  m igh t h ave  b een  in f lic te d  u n d er the law  in  fo rce at the tim e o f  the 

com m ission o f  the offence . Thankfully this clause was dropped by the m in istry 

befo re it w as p assed  by the L ok  Sabha. H ow ever, it  still con ta in s p rov is ions 

w h ich  are in  c o n tra v e n t io n  to  th e  r ig h t o f  e q u a l ity  g u a ra n te e d  b y  the 

C on stitu tio n .

A rtic le  15 (3) o f  the C onstitu tion  o f  In d ia  p erm its  spec ia l leg is la tio n  for 

ch ild ren  b u t it  does no t p rov ide any defin ition  o f  who is a ch ild . A rtic le  24 
p ro h ib iting  em ploym ent o f  ch ildren  in factory, m ine or o ther hazardous w ork 

is app licab le  to ch ild ren  be low  the age o f  14 years. A rtic le  21A  secu rin g  the 

fundam ental r igh t to com pu lso ry  and free e lem en tary  education  is lim ited  to 

children between the age o f  6-14 years. A rticles 39(e) and (f) aim ed at ensuring 

th at ch ild ren  o f  ten d er age are n o t abused  and they are g iven  op p ortun ities  

and  fac ilit ie s  to develop in  a h ea lth y  m an n er and in  co nd ition s o f  freedom  

an d  d ig n ity , do n o t s p e c ify  an y  sp e c if ic  age g ro u p . A r t ic le  45 im p o se s  

re sp o n s ib ility  to p ro v id e  ea r ly  ch ildh o o d  care for ch ild ren  b e lo w  the age o f  
six years . Ind ia  s igned  CRC in  D ecem ber 1992, and o b lig a ted  it s e lf  to b rin g  

the d e f in it io n  o f  ch ild  fo r a ll p u rp o se s  in  acco rd an ce  w ith  its  p ro v is io n s . 

A rtic le  1 o f  the CRC defines ch ild  as any p erson  b e lo w  the age o f  18 years 

unless m ajo rity  is attained at an earlier age in  that country. The JJA , 2000 was 

b rough t in to  force spec ifica lly  to fu lf ill th is ob ligation  o f  Ind ia by ra is ing  the 

age o f  ju v e n ility  in  case o f  boys from  16 years  to 18 years  as g ir ls  t i l l the 

c o m p le tio n  o f  18 y e a rs  w ere  a lr e a d y  w ith in  the p u rv ie w  o f  th e  e a r lie r  

leg is la tio n , nam ely, the JJA , 1986. E ven so, there is no doub t th a t Ind ia  did  

s till re ta in  its sovereign  p o w er to choose any cu t o ff  age fo r d efin in g  ch ild  

even  in  co n traven tio n  o f  the C RC o b lig a tio n  and  it  cou ld  have  chosen  the 

age o f  16 years or low er i f  it  thought it  necessary to do so. However, the JJA , 

2015 chose the p a th  o f  ch o o sin g  the cu t o f f  age o f  18 years  fo r d e fin in g  
ch ild ren  b u t p ro v id ing  for selective tran sfer o f  ch ild ren  above the age o f  16 

years bu t below  18 years o f  age, alleged  to have com m itted  a heinous offence 

to the ad u lt crim in a l court to be tr ied  as adu lts. T h is p ro v is io n  is in  d irect 
con travention  o f  the genera l com m ent 10 o f  the UN CRC C om m ittee w hich  

sp ec ifica lly  p ro h ib its  ch ildren  be low  the age o f  18 years to be tr ied  as adults 

and exhorts the countries that have been do ing so to abolish  such p rovisions.
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Ind ia is perhaps the first coun try  w hich  d id  no t p rov ide for any exclusion  in 

the first p lace bu t chose to do so 15 years after its com pliance w ith  artic le 1 

o f  the CR C . W h ile  th ere  is  no  d o u b t th a t  the g e n e ra l co m m en ts  are n o t 
b ind ing  on Ind ia as a state p a rty  to the CRC, there is also no doubt that the 

Ind ia  is ce rta in ly  bound  b y  its own C onstitu tion .

A rtic le  14 o f  the C o nstitu tion  guaran tees eq u a lity  b efo re  the law  o r the 

eq u a l p ro te c t io n  o f  the law s w ith in  the te r r ito ry  o f  In d ia  to a ll p e rso n s  

in c lu d in g  ch ild ren . I t has been  w e ll e s tab lish ed  th a t th is  p ro v is io n  d id  n o t 

p e rm it c lass  le g is la t io n  b u t it  d id  p e rm it reaso n ab le  c la ss if ic a t io n  ap p ly in g  

the nexus test. A ny classification  is reasonable i f  the criterion for classification  

has a nexus w ith  the ob ject o f  the A ct. In o rder to pass this test, we need  to 

estab lish  th at the c r ite r ia  fo r p ro v id in g  for d iffe ren tia l trea tm en t o f  ch ildren  

by reference to the ir age and the n atu re  o f  o ffence have a d irec t nexus w ith  
the ob jects o f  the JJA , 2015. The first p ara  o f  the pream ble to the JJA , 2015 

lay ing  down the aim s o f  the A ct reads as fo llow s:

A n A ct to co n so lid a te  and  am en d  the law  re la t in g  to ch ild ren  

a lle g e d  and  fo u n d  to be in  c o n f lic t  w ith  law  and  ch ild ren  in 

n eed  o f  care  and  p ro te c t io n  b y  c a te r in g  to  th e ir  b a s ic  n eed s  
th rough  p ro p er care , p ro tec tio n , d eve lopm en t, trea tm en t, socia l 

r e - in te g r a t io n , b y  a d o p tin g  a c h ild - f r ie n d ly  ap p ro ach  in  the 

adjudication and disposal o f  m atters in the best interest o f  children 

an d  fo r th e ir  r e h a b ilita t io n  th ro u g h  p ro c e sse s  p ro v id e d , and  

in stitu tio n s and bod ies estab lished , h ere in u n d er and fo r m atters 

co n n ected  th erew ith  o r in c id en ta l th ereto .

It is apparen t th a t the ob ject o f  the A ct is no t to sub ject ch ildren  to any 

p u n ish m en t b u t o n ly  to p ro v id e  fo r th e ir  care , p ro te c t io n , d eve lo p m en t, 

treatm ent and social re-integration. The provision  for transfer o f  some children 

by reference to th e ir age, o ffence , and c ircum stances o f  its com m ission  and 
th e ir  state  o f  m in d  is n o t g e a red  to w ard  ach iev in g  these  o b jec tiv es  b u t to 

p u n ish  them  b y  p ro v id in g  lo n g  te rm  in carce ra tio n , w h ich  w ill lead  them  to 

sp en d in g  tim e in  p riso n s  too. T hese  ch ild ren  are also  su b jec ted  to life - lo n g  

d isqualifications attached to conviction for an offence even i f  they are reform ed 
and re leased  from  the p lace  o f  safety  on atta in in g  the age o f  21 yea rs .18
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In  S u b ra m a n ia n  S w a m i v. U nion  o f  In d ia ,19it  w as a rg u e d  b e fo re  the 
Suprem e Court that clubbing o f  all children till the age o f  18 years irrespective 
o f  th e ir m en tal capac ities and nature o f  o ffence com m itted  by them  was an 
o ver-c lass if icatio n  and w as no t p erm iss ib le  u n d er the C onstitu tion . R ejec tin g  
the p lea  o f  read ing  down the p rov ision  o f  the JJA , 2000, the Suprem e C ourt 
in  v iew  o f  no  am b ig u ity  in  the p ro v is io n  o f  the A c t, re ite ra te d  the w e ll-  
e s tab lish ed  p r in c ip le  that:

C la s s if ic a t io n  o r c a te g o r iz a t io n  n e e d  n o t be th e  o u tco m e  o f  
m ath em atica l o r arith m etica l p rec is io n  in  the s im ila r it ie s  o f  the 
persons included in a class and there m ay be d ifferences am ongst 
the m em bers in c lu d ed  w ith in  a p a r t ic u la r  c lass . So lo n g  as the 
b ro a d  fe a tu re s  o f  th e  c a te g o r iz a t io n  are id e n t if ia b le  and  
d is tin g u ish ab le  and  the c a teg o r iz a t io n  is re aso n ab ly  co n n ec ted  
w ith  the ob ject targets, A rtic le 14 w ill no t forb id such a course o f 
ac tio n .

B y  d e fin in g  ch ild  as a p erso n  b e lo w  the age o f  18 y ea rs , the state  has 
accepted that b road features o f  children till that age o f 18 years are identifiable 
and  d is tin g u ish ab le  and  o b jec t o f  th is  c la s s if ic a t io n  is to p ro v id e  fo r th e ir  
care  an d  p ro te c t io n , e t c . ,  as m e n tio n e d  above. H e n c e , an y  fu r th e r  s u b ­
c lass if ica tio n  m ust be reasonab ly  connected  w ith  the sam e ob jects fo r it. As 
the ob ject o f  this sub -classification  is no t at all connected  w ith  the ob jects o f  
the JJA , 2015, p rovisions relating to transfer o f  16-18 year o ld  children alleged 
to have com mitted a heinous offence to an adult court fail the test o f reasonable 
c lass ification  inheren t in  artic le 14 o f  the C onstitu tion . The arb itrariness that 
w ill resu lt in  actual cases o f  transfer o f  ch ildren is som eth ing th at we w ill be 
w itn ess in g  in  the tim es to com e in the absence o f  any sc ien tif ic  know ledge 
fo r d e te rm in in g  w h e th e r  the o ffen ce  w as c o m m itted  w ith  a c h ild - lik e  o r 
ad u lt- lik e  m ind .

It is fu rth er subm itted  th at afte r defin ing  ch ild ren  as those who have no t 
co m p le ted  the age o f  18 y ea rs , ex c lu s io n  o f  16-18 years  o ld  to be tr ied  as 
adults is also again st article 15(3) w hich  perm its special leg is la tions on ly  for 
ch ild ren  and  n o t ag a in st them .

Classification of offences

T h e J JA , 2015  has in tro d u ced  le g is la t iv e  c la s s if ic a t io n  o f  o ffen ces  in to  

th ree ca tego rie s , nam ely , p etty , serio us and  he in o us. Such c la ss if ic a t io n  has

19 Criminal Appeal no.695 of 2014, available at. http://judis.nic.in/supremecourt/ 
imgs1.aspx?filename=41356 (last visited on Apr. 6, 2014).
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hitherto  been unknow n to not on ly juven ile justice bu t also in crim inal justice. 

So far, offences had been classified  as bailab le / non-bailab le , com poundable/ 

n o w -com poundab le , w arran t and sum m ons cases, co gn izab le/no n -co gn izab le  

cases by  the Code o f  C rim inal P rocedure, 1973(C r PC) . In add ition , section  

27 o f  the Cr PC m akes a d istinction  betw een  offences pun ishab le  w ith  death 

p en a lty  and life  im p riso nm en t and o thers and p ro v id ed  that i f  a ch ild  b e lo w  

the age o f  16 years has com m itted  offences not pun ishab le w ith  death penalty  

o r lif e  im p r iso n m e n t m ay  be tr ie d  to  th e  ch ild ren  s co u rt. H o w ever, the 

lim ita t io n  o f  o ffen ces  w ere  o v e rru le d  b y  the ju d g em en ts  o f  the Sup rem e 

C o u rt as lo n g  b a c k  as 1979  in  R oh ta s  v . S ta te  o f  H a rya n a  20 an d  ag a in  in  

R a gh b ir  v. S ta te  o f  H a ryan a  21 in  1981 . T he q u estio n  o f  a p p lic a b il ity  o f  the 

ch ildren  A ct to a ch ild  above the age o f  16 years also was decided in favour 

o f  ch ild ren  b y  the B o m b ay H igh  C o u rt in  S an gee ta  Jain."2"2

For the f irs t  tim e a d is tin c t io n  w as m ade b e tw een  o ffen ce s  p u n ish ab le  

w ith  seven years o r m ore in  case o f  ch ild ren  b y  the o rd er o f  the Suprem e 

C o u rt in  S h ee la  B a rse  v. U nion  o f  I n d ia .23 B y  th is  o rd e r  the Sup rem e C o u rt 

d irec ted  th a t all in q u ir ie s  in  o ffen ces p u n ish ab le  w ith  less th an  seven  years 
o f  im p riso n m en t m ust be co m p le ted  w ith in  th ree  m onths o f  f il in g  o f  the 

co m pla in t, fa ilin g  w h ich  the case m ust be trea ted  as c losed .

It is the firs t tim e in  the h is to ry  o f  juven ile  ju stice  in  the co un try  th at a 

d is tin c t io n  has b een  m ade on the b as is  o f  p u n ish m en t p re sc r ib e d  fo r the 

o ffence for try in g  ch ild ren  as adults.

Be th at as it  may, the sections defin ing petty, serious and heinous offences 

pose serious d ifficu lty  o f  in terp retation  and im plem entation . Section  2 o f  the 

JJA , 2015 con ta in s the defin ition s o f  petty , serious, and he inous o ffences:

P etty offences includes the offences for w hich the m axim um  pun ishm ent 

under the Ind ian  Penal Code or any o ther law  for the tim e b e in g  in force is 

im p riso n m en t up to  th ree  y e a rs .24
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Serious o ffences inc ludes the o ffences for w h ich  the p un ish m en t under 
th e  In d ian  P e n a l C ode o r an y  o th e r  la w  fo r  th e  tim e  b e in g  in  fo rce  is 
im p riso n m en t b etw een  th ree  to seven y e a rs .25

H e in o u s  o ffe n c e s  in c lu d e s  th e  o ffe n c e s  fo r  w h ich  th e  m in im u m  
pun ishm en t under the Indian Penal Code or any o ther law  for the tim e be ing  
in  force is im p riso nm en t for seven years o r m ore .26

It is n o tew orthy th at a ll the th ree defin ition s use the w ord  in c ludes and 
n o t m eans w h ile  d e f in in g  th ese  ca tego r ie s  le a v in g  the q u estio n  a live  as to 
w h at else is in c lu d ed  in  these defin itio n s beyo nd  w h at has been  sp ec if ica lly  
m en tio n ed  in  th ese  d e f in it io n s . In c r im in a l law , the accep ted  p r in c ip le  o f  
in te rp re ta t io n  is  the s tr ic t  and  n a rro w  in te rp re ta t io n  as n o t to ex ten d  the 
crim inal liab ility  o f  the accused. H ence, no offence that provides fo r a greater 
crim inal liab ility  than p ro v ided  in  it m ay be in c lu d ed  w ith in  these categories.

T he d efin itio n  o f  p e tty  o ffen ces  is qu ite  c lea r as it  in c lu d es  o n ly  those 
o ffen ces  th a t are p u n ish ab le  w ith  m ax im u m  im p r iso n m en t o f  th ree  years . 
H ow ever, co n fu s io n  is c rea ted  by the d e fin it io n  o f  serio us o ffen ces w h ich  
in c ludes o ffences pun ish ab le  w ith  th ree years o f  im p riso nm en t also in stead  

o f  lim itin g  this catego ry  to o ffences pun ishab le  w ith  m ore than three years . 
H ow ever, app ly ing  the p rincip les o f  harm onious in terpretation  and im position  
o f  low er crim inal liab ility , and use o f  the w ord m axim um  in the defin ition  o f 
p e t t y  o ffe n c e , i t  w o u ld  be p ru d e n t  to ex c lu d e  o ffe n c e s  p u n ish a b le  w ith  
m axim um  o f  th ree years o f  im p riso nm en t as p e tty  o ffences.

T he defin ition  o f  serious o ffences further poses p rob lem s by lim itin g  the 
period  o f  im prisonm ent to seven years for c lassification o f  offences as serious. 
A ll offences that are pun ishab le w ith  m ore than seven years o f  im prisonm ent 
are ap p a ren tly  covered  n e ith e r  in  the d e fin it io n  o f  serio us o ffen ces  n o r in 
the d efin ition  o f  he inous o ffences w hich  app lies o n ly  to those o ffences that 
are punishable w ith m inim um  im prisonm ent o f  seven years or more. O ffences 
like attem pt to m urder and m any o thers under the Ind ian  P enal Code (IPC) 
and o ther law s in force that are pun ishab le w ith  im prisonm en t for m ore than 
seven  y e a rs  b u t do n o t p ro v id e  the m in im u m  p u n ish m e n t o f  seven  yea rs  
can n o t be c la ss if ied  as h e in o us o ffence .

I t w as m en tio n ed  d u r in g  the debate  in  P a r liam en t th a t c la s s if ic a t io n  o f  
heinous offences in the b ill was no t clear. The M in ister for W om en and Child

25 Id., s.2(54).
26 Id., s.2(33).
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D evelopm en t, M an eka G andh i in  h er rep ly  to the d iscussion  in  R a jya  Sabha 
on D ecem b er 22 , 2015 , s ta ted  th at h e in o us o ffence have been  sp e lt ou t in 
the b ill as fo llo w s:27

It is every crime that is listed by the IPC as seven years or more .
I just w ant to tell you w hat it  is . I w ill explain to you w hat they 
are. T h ey  are m urder, rape, ac id  a ttack , k id n ap p in g  fo r ransom , 
D aco ity  w ith  M urder. T h a ts  it.

A pparently, th is explanation  is no t in accordance w ith  the w ords contained 
in the d efin itio n  o f  he inous o ffences. O ffences in c lu d ed  w ith in  the he inous 
offences catego ry  are no t lim ited  to offences on ly under the IPC  bu t include 
offences under any other law  for the time being in force also. In her statem ent 
she fu rth e red  ign o red  use o f  the c ru c ia l w o rd  m in im um  im p riso n m en t o f  
seven years. T hankfu lly  though , all the o ffences o f  the IPC m entioned  by her 
are o n ly  th o se  th a t are p u n ish ab le  w ith  m in im u m  im p riso n m en t o f  seven  
years o r m ore .

As offences pun ishab le w ith  im prisonm ent o f  m ore than seven years w hich 
are n o t p u n ish ab le  w ith  m an d a to ry  m in im um  im p riso n m en t o f  seven  years 
are o u ts ide  the p u rv iew  o f  the d e fin itio n  o f  h e in o us o ffen ses  and also  are 
n o t in c lu d ed  w ith in  the am b it o f  serio u s o ffen ces  e ith er , it  leaves a m ajo r 
lacu n a  th at w ill n eed  to be filled  b y  ju d ic ia l in te rp re ta tio n . It is the au th o rs  
su b m iss io n  th a t  such  o ffe n c e s  n e e d  to be c la s s if ie d  as se r io u s  o ffen ce s . 
A pparently, o ffences pun ishab le w ith  m ore than seven years o f  im prisonm ent 
can n o t be in c lu d ed  w ith in  the d e fin it io n s o f  p e tty  and  h e in o us o ffen ces as 
bo th  catego ries use a defin itive  w ords m axim um  and m in im um  to set the 
lim it o f  w h at can n o t be in c lu d ed  w ith in  tho se  ca tego rie s . N o such d efin ite  
word setting the boundaries has been used in the definition o f  serious offences 
and  exp an d in g  the b o u n d ary  o f  th a t d e fin it io n  is p e rm is s ib le  ap p ly in g  the 
p r in c ip le s  o f  h a rm o n io u s  and  n a rro w  in te rp re ta tio n  fo r im p o s in g  cr im in a l 
liab ility . As a ch ild  co m m ittin g  a serious o ffence irresp ectiv e  o f  age is to be 
d ea lt w ith  b y  the J JB  and  o n ly  p ro te c tiv e  o rd ers  u n d er sec tio n  18 m ay  be 
p assed  in re la tio n  to them , it w ill n o t be aga in st the in te re st o f  ch ild ren  to 
c lass ify  o ffences pun ish ab le  w ith  im p riso nm en t o f  m ore than  seven years as 
serio us o ffen ces fo r the p u rp o ses o f  the J JA , 2015 and  th ereb y  f il l in g  th is
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m ajor lacuna in  the A ct c lass ify ing  offences. As o f  now, the Centre fo r Child 
and L aw  o f  N atio n a l L aw  Schoo l o f  In d ia  U n ivers ity  has p rep ared  a lis t  o f  
heinous o ffences,28 it w ill be advisable for the JJB  to take the fo llow ing sim ple 
steps w hile determ in ing  i f  an offence is to be c lassified  as a heinous offence:

F ir s t ly ,  ex am in e  i f  th e  se c tio n  p ro v id e s  fo r  im p o s it io n  o f  a m in im u m  
se n te n c e ?

S eco n d ly , i f  the an sw er to the f irs t  q u es tio n  is y e s , th en  exam ine  i f  the 
m in im um  sen ten ce  p re sc r ib e d  fo r the o ffen ce  is seven  years  o r m ore than  
seven  y e a rs ?

T hird ly , i f  the answ er to the second question  is yes, the offence is included 
w ith in  the defin ition  o f  heinous offence b u t i f  the answ er is in the negative, 
it  is no t in c lu d ed  w ith in  the defin ition  o f  heinous offence.

T h is in te rp re ta tio n , how ever, s till leaves the p ro b lem  o f  c la ss if ica tio n  o f  
o ffen ces p u n ish ab le  w ith  m an d a to ry  m in im um  sen tence o f  less  th an  seven  
years. An offence punishable w ith m inim um  pun ishm ent o f  three years touches 
on the boundary o f  p etty  offences but need to be c lassified  as serious offence 
as the m axim um  p u n ish m en t p ro v id ed  fo r such o ffences is m ore than  three 
years .29 O ther o ffences p un ish ab le  w ith  m in im um  im p riso nm en t o f  less than 
three years bu t pun ishab le w ith  m axim um  o f  three years need to be c lassified  
as p e tty  o ffen ces .30

Sentencing by the children s court

I f  the ch ildrens court decides to try  the child as an adult, then it is required 
to pass appropriate o rders after tria l sub ject to the prov isions o f  this section 
and section  21, co n sid erin g  the spec ia l n eeds o f  the ch ild , the tenets o f  fa ir 
trial and m aintain ing a child friendly atmosphere. W hile this section specifically
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e x c lu d e s  im p o s it io n  o f  the p u n ish m e n ts  o f  d eath  an d  lif e  im p r iso n m e n t 
w ithou t the p o ss ib ility  o f  release as p rov ided  by section  21, it  does not d irect 
th at the ch ild ren s  co u rt sh ou ld  p ass the m in im um  p er io d  o f  im p riso n m en t 
p re scr ib ed  fo r the o ffence w hen  co m m itted  b y  adu lts. Section  19 read  w ith  
section  20 c learly  m eans that the children s court has to com pu lso rily  pass an 

o rd er o f  in s t itu t io n a lis a t io n  o f  the ch ild  b u t it  is n o w h ere  s ta ted  th a t the 
duration o f  this stay has to be the m inim um  period o f  im prisonm ent prescribed 
for the offence. On the other hand, this order o f  institutionalisation  has to be 
determ ined  b y  reference to the special needs o f  the ch ild  and the final o rder 
p a s se d  b y  the ch ild ren  s c o u rt m u st in c lu d e  an in d iv id u a l care  p lan . T he 
progress o f  the child m ust be m onitored by the ch ildrens court on a periodical 
basis. I f  the p erio d  o f  stay as o rdered  b y  the ch ild ren s  court is n o t over by  
the tim e the ch ild attains the age o f  21 years, a fresh assessm ent needs to be 
done to find i f  the child has refo rm ed  and is fit to be released  in the society. 
On receip t o f  a favourable report, the ch ild ren s court m ay o rder their release 
under the superv ision  o f  the m on ito ring  com m ittee for the rem ainder o f  the 
stay as o r ig in a lly  o rdered . O n ly  i f  the rep o rt is in  the n egativ e  th at such a 
child is to be sent to a ja il to com plete the rem ain ing  duration o f  h is stay as 
o rd ered  b y  the ch ild ren  s co u rt .31

I f  the children s court decides to deal w ith the transferred  ch ild  as a child, 
it  is  req u ired  to p ass  o rders in  te rm s o f  se c tio n 1 8 .32 I t is n o tew o rth y  th at 
section  18 does no t sp ec ify  w hat o rders the JJB  m ay pass in  case it decides 
n o t to tran sfe r  a 16-18 y ea r  o ld  ch ild  a lleged  to have co m m itted  a he inous 
offence to the ch ild ren s court. T ak ing  a cue from  section  19, it  is subm itted  
th a t the J JB  too h as to p ass  the o rd ers  m en tio n ed  in  sec tio n  18 fo r such  
ch ild ren .

Appeal

T he p ro v is io n s  o f  an ap p ea l a g a in s t an y  o rd e r  u n d e r  sec tio n  101 J JA , 
201533 o f  the JJB  or CW C m ay be m ade w ith in  th ree  days b u t the co u rt o f  
sessions o r the d istric t m agistrate m ay a llow  such appeals beyond  the lim it o f
30 days in  i f  th ere  w as su ff ic ien t cause due to w h ich  the agg riev ed  p erson  
could no t file the appeal w ith in  the specified  tim e. It is also clear that appeals 
from  the CW C on m atters re la ted  to fo ster care, sponsorsh ip , and after-care 
w ill lie  before the d is tric t m ag istrate .
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W hile th is p rov is ion  perm its an aggrieved  person  to file an appeal again st 
any o rder o f  the JJB  or CW C, the JJA , 2015 does no t contain  a defin ition  o f 

aggrieved  person . For exam ple, in  case o f  com plain t o f  rape b y  a father o f  a 
17 y e a r  o ld  g ir l w ho h ad  v o lu n ta ry  sex w ith  h er b o yfr ien d , does the fa th er 
falls w ith in  the defin ition  o f  aggrieved person  i f  the JJB  w as to decide against 
the transfer o f  such boy to the ch ild rens court? The h igh  courts are expected 
to be called upon the locus o f the person filing an appeal i f  they are secondary 
v ictim s o f  an offence.

A n o th e r  a sp e c t th a t is c o n fu s in g  in  th is  p ro v is io n  is  th e  re fe ren ce  to 
ch ild ren s  court in  sub -section  (1). In the schem e o f  the A ct, the ch ild ren s 

court though a court o f  session, in fact is the first court o f  trial for 16-18 year 
old children transferred to it to be tried as adults for having allegedly com mitted 
a he inous o ffence. H ence, no appeal shou ld  lie  to it from  any o rd er o f  the 
JJB  or the CW C. A ll appeals against the order o f  the JJB  or CW C except those 
m en tio n ed  in sub -sec tio n s (1) above shou ld  lie  on ly  to the court o f  session  
and reference to ch ild ren s court needs to be read  as techn ica l d raftin g  erro r 
and be substitu ted  by reference to a court o f  sessions. It is on ly by do ing that 
the schem e o f  ap p ea ls  w ill becom e clear.

A n aggrieved person  m ay file on ly  one appeal again st the o rder o f  the JJB  

bu t it  does not p roh ib it cross appeal from  the same o rder by  the ch ild  as well 
as the victim . For exam ple, a JJB  m ay determ ine the age o f  the ch ild  to be 17 
years  b u t m ay dec ide  n o t to tran sfe r  the ch ild  to the ch ild ren  s co u rt even 
though  a lleged  to have co m m itted  a he in o us o ffence . In  th is case the ch ild  
m ay challenge the age determ ination  c la im ing  to be less than 16 years o f  age 

and the v ictim  m ay file an appeal again st the n on -tran sfer o f  the ch ild  to the 
ch ild ren s  court. H ow ever, once such cro ss-app ea ls  are d ec ided  by the court 
o f  sess ion , no fu rth er appeal is p e rm iss ib le .

O nce the ch ild  has been  tran sferred  to the ch ild ren s  court to be tr ied  as 

an ad u lt , ap p ea ls  m ay  ag a in  be m ade b y  th e  a g g r ie v e d  p a r ty  to  the h igh  
court against the order o f  trying  the child as a child or an adult. Later, another 
appeal m ay be m ade b y  e ither p arty  aggrieved  challeng ing  the appropriateness 
o f  the final o rder p assed  by the ch ild ren s  court.

IV Other problems under the scheme of the JJA, 2015 

Internal contradictions

T he p ro v is io n s  fo r tran s fe r  o f  16-18 years  o ld  ch ild ren  are in  ap p aren t 

co n flic t w ith  m an y o f  the fu n d am en ta l p r in c ip le s  co n ta in ed  in  sec tio n  3 o f
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the JJA , 2015. For exam ple, the JJA , 2015 p rov ides th at [a]ny ch ild  shall be 
presum ed to be an innocen t o f  any m ala fide or crim inal in ten t up to the age 
o f  e igh teen  years. 34 T h is p rin c ip le  is couched  in  the m an n er o f  irreb u ttab le  
p re su m p tio n  c o n ta in e d  in  the E v id en ce  A c t, c o n ta in in g  th e  w o rds sh a ll 
p resum e. I f  the JJB  is requ ired  to presum e that every child till the age o f  18 
y e a rs  is  in n o c e n t o f  an y  m a la  f i d e  o r c r im in a l in te n t , i t  c an n o t h o ld  th a t 
certa in  ch ild ren  fe ll o u ts id e  th is  c a tego ry  and  sh ou ld  be tran sfe rred  to the 
ch ild ren  s co u rt to be tr ied  as adults.

S im ilarly, p rov isions p e rm itt in g  transfer o f  ch ildren  to the ch ild ren s court 
and their tria l as adults is against the p rincip le  o f  best in terest w hich required 
th a t  a ll d e c is io n s  re g a rd in g  th e  c h ild  sh a ll be b a se d  on th e  p r im a ry  
co n sideratio n  th at th ey  are in  the b est in te re st o f  the ch ild  and to help  the 
ch ild  to develop fu ll p o ten tia l .35

T he p ro v iso  to sec tio n  18(1) (g) is in  c lear v io la tio n  o f  the p r in c ip le  o f  
safe ty  ask in g  fo r all m easures for en su rin g  safe ty  o f  the ch ild  so th at he is 
no t sub jec ted  to any h arm , abuse o r m altrea tm en t w h ile  in  con tact w ith  the 
care and protection  system  and thereafter.36 The above proviso perm its sending 
o f  any child irrespective o f  th e ir age or offence to a p lace o f  safety w hich is 
m ean t p rim arily  to keep ch ildren  from  the age o f  16 years hav ing  com m itted  
a heinous o ffence till the age o f  21 years.

The p rin c ip le  to p rov ide equa lity  o f  access, o p p ortu n ity  and trea tm en t to 
every child37 is v io lated  by the p rov ision  for trial o f  children as adults as such 
tr ia l takes aw ay o p p ortu n ity  fo r a b e tte r life  and trea tm en t from  them .

Time lines

Provision o f  time frame can be seen as an effort at ensuring speedy disposal 
o f  cases . H o w ever, i f  the tim e lin e s  are u n re a so n a b ly  sh o rt , th ey  le a d  to 
m ak ing  the m ockery  o f  law  o r v io la tio n  o f  rights o f  peop le  a ffec ted  by the 
tim e lin es . T he J JA  2015 o b lig a te s  th a t the in it ia l a sse ssm en t to d eterm in e  
su itab ility  o f  transfer o f  the 16-18 year o ld  ch ild  shou ld  be com pleted  w ith in  
th ree m onth s b y  the J JB s . T h is tim e line p o ses serious question s abou t no t 
only legality  o f  the procedure bu t also p racticality o f  the time frame. This time 
fram e does n o t requ ire  th a t the assessm en t shou ld  be done afte r the po lice  
files its fina l rep o rt in  the case co n firm in g  th at p r im a  fa c i e  a case o f  heinous
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offence has been  m ade again st the ch ild . In the absence o f  final rep o rt, any 
assessm en t on the ab ility  o f  the ch ild  to have com m itted  the o ffence w ith  a 
ch ild like m ind or not p roceeds on the assum ption o f  that the child indeed had 
com m itted the offence only on the basis o f com plaint received. This assessm ent 
also p resum es that the JJB  has also determ ined  th at the ch ild  is betw een  the 
age o f  16-18 years . A ge d e te rm in a tio n  o f  a ch ild  on the b as is  o f  a schoo l 
certificate or the birth certificate from another state takes long time in procuration 
and certification o f those docum ents and it m ay not be possib le to do both age 
determ ination  and in it ia l assessm en t w ith in  the tim e fram e p rov ided .

Age determination

D ete rm in a tio n  o f  age by m ed ica l exam inatio n  p o ses even m ore d iff icu lt 
p ro b lem  in case o f  16-18 y e a r  o ld  ch ild ren . E arlie r  leg is la tio n  p ro v id ed  for 

d e te rm in a tio n  o f  age by ex am in a tio n  by a m ed ica l b o ard  co n d u c tin g  bone 
ossification test, dental and physical exam ination o f the child. Com bined finding 
o f  the doctors constituting the m edical board reduced the m argin o f  error from 
two years on either side to six m onths on e ither side. H owever, the JJA , 2015 

provides p rim arily  to bone ossification  test for determ in ing the age w hich m ay 
give m argin  o f  error up to two years. In order to transfer a child to the adult 
system , the JJB  needs to give a c lear find ing that the ch ild  was above the age 
o f  16 yea rs  b u t b e lo w  the age o f  18 y e a rs  on the date o f  co m m iss io n  o f  
offence. In the absence o f  docum entary evidence, it  is not go ing to be possib le 
to determ ine the age range b y  reference to the m ed ica l tests. T h is A ct also 
does n o t in c lud e  the p ro v is io n  as w as co n ta in ed  in  the J JA , 2000  th a t gave 

benefit o f doubt up to one year on the low er side in favour o f  the child. In the 
ab sen ce  o f  such  p ro v is io n , the ru lin g  o f  the Su p rem e C o u rt in  R a jin d e r  
C handra38 p rov id ing  for benefit o f  doubt to be given to the ch ild  w ill still b ind 

the JJB  while determ in ing the age. H ence, i f  the m edical report determ ines the 
age o f  the child to be around 17 years o f  age, the m argin  o f  error be in g  two 
years, his age need to be determ ined  as 15 years on the low er side. T he same 
app roach  needs to be ad o p ted  fo r d e te rm in in g  the up p er age lim it.

Delays

The scheme o f appeals included in the JJA , 2015 w ill result in  long delays in 
the final disposal o f cases o f 16-18 years old children alleged to have committed 
a heinous offence. The JJA , 2000 perm itted  no appeal against the finding o f the
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JJB  that the child has not com m itted an offence. A ny person aggrieved by such 
order o f  the JJB  could approach the h igher courts only through revision or w rit 
petitions. In all such cases the high court or the Suprem e Court had the option 
o f  re fu s in g  adm ission  at the in it ia l stage it s e lf  w ith o u t ass ign in g  reasons in 
writing. A  right o f  appeal to aggrieved  person , how ever, stands on a d ifferen t 
fo o tin g  and  the ap p e lla te  co u rt is du ty  b o un d  to h ear  the appeal on m erits  
fo llow ing the princip les o f  fair trial and d isposing the m atter by  g iv ing  reasons 
in w riting .

T he JJA , 2015 first p e rm its  one appeal by  an aggrieved  p a rty  aga in st any 
order o f  JJB  in  case o f  16-18 years o ld  ch ildren  a lleged  to have com m itted  a 
he inous o ffence. Secondly, it  p e rm its  appeal b y  any aggrieved  person  aga in st 
an order o f  the ch ildrens courts. In addition, the appellate rem edies o f  revision 
and w rit petitions m ay also be resorted to by an aggrieved person. The appellate 
rem ed ies are no t lim ited  to o n ly  the final o rder o f  the J JB  o r the ch ild ren  s 
court b u t include m any in terim  orders also . For exam p le , in  case o f  a 16-18 
years old child alleged to have com m itted a heinous offence, the JJB  is required 
to determ ine the question o f  bail to the child, w hether the child was above the 
age o f  16 years but below  the age o f 18 years on the date o f alleged commission 
o f  o ffen ce , w h e th e r  the o ffen ce  in  qu estio n  is a h e in o u s  o ffen ce , w h eth er 
there is a p r im a  fa c i e  case m ade ou t ag a in st the ch ild , p ro cu re  an assessm en t 
report from  experts, determ ine w hether the child should  be transferred  to the 
ch ild ren s court to be tr ied  as an adult? E ach one o f  these orders is open for 
appeal b y  the aggrieved person . It is no t clear i f  an aggrieved person  m ay file 
one appeal on each one o f  these orders to the session  court? I f  so, it  w ill be 
years before the ch ild ren s court is ceased  o f  the order.

O nce the ch ild ren  s co u rt is ceased  o f  the m atter, it  has to firs t reassess 
w hether the child should be tried as an adult or a child, conduct the inqu iry or 
tria l as the case m ay be, determ ine i f  the ch ild  had  com m itted  the offence or 
not, and then  to pass the final order. E ach one o f  them  m ay give rise to an 
appeal by  the aggrieved  person . W ith  these range o f  appeals, revision  and the 
constitu tional rem edies o f  special leave petition , it  w ill no t be surp ris ing  i f  we 
see the first case o f  16-18 years old child alleged to have com m itted an offence 
tak in g  decades before it is f in a lly  decided.

V Conclusion

T he JJA , 2015 is a m a jo r step  b ackw ard  in  the p ro g re ss iv e  and  fo rw ard  
lo o k in g  p h ilo so p h y  o f  ju v e n ile  ju s t ic e  in it ia te d  w ith  the en ac tm en t o f  the 
Apprentices Act, 1850. B y provid ing for use o f  prisons in  certain circum stances, 
it  has taken  In d ia  b ack  to 1920 w hen  the in it ia l ch ild ren  A cts p ro v id ed  for 
exceptional use o f  prisons for keep ing children. In 1920, that was a progressive 
step as it  reversed  the p o licy  o f  exceptional use o f  refo rm ato ries and borsta l
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to excep tional use o f  p riso ns. B y  go in g  back  to the p o sitio n  o f  law  in  1920, 
th e  J JA , 2 0 1 5  h as  ig n o re d  th e  n ew  k n o w le d g e s  g e n e ra te d  s in ce  th en  in  
d isc ip lin e s  lik e  c r im in o lo gy , p en o lo gy , v ic tim o lo g y , p sych o lo g y , p sych ia try , 
neuro  science, rehab ilitation , restorative justice  w hich have equ ipped  us better 
to  d ea l w ith  p e rso n s  c o m m itt in g  o ffe n c e s . R e s to ra t iv e  ju s t ic e  is  b e in g  
su ccessfu lly  p rac tic ed  in  m an y coun tries even fo r such serious o ffences like 
m urder and rape by adu lts, le ad in g  to decrease in  repeat o ffen d in g  by them , 
Ind ian  P arliam ent buck led  under the p o lit ica l and em otional p ressu re  created  
b y  one bad  case o f  barbaric gang  rape in w hich  one o f  the accused  happened 
to be a ch ild on the verge o f  atta in ing  m ajority. It is a w ell-accep ted  princip le 
that one bad case never m akes for a good law . Ignoring that sound experience, 
India chose to take the m ost regressive step o f  in troducing retributive approach 
for young ch ildren  as a knee je rk  reaction  despite the experience o f  countries 
like the U SA  and U K  w hich have been p rac tic in g  exclusion  o f  ch ildren  much 
youn ger than  16 years send ing  them  to lo n g  term  im prisonm ents fo r the last
25 years. T h ey  have all rep o rted  fa ilu re o f  such approach  based  on research  
find ings th a t ch ild ren  tr ied  as adu lts ended  up co m m ittin g  m ore o ffences in 
th e ir  la te r  life  co m p ared  to ch ild ren  w ho w ere  tre a ted  w ith in  the ju v en ile  
ju s t ic e  sy stem .39

T h is  p a p e r  h as p re se n te d  o n ly  the m o st g la r in g  la cu n ae  and  p ro b lem s 
p resen ted  by the J JA  2015 in the very drafting  and its schem e. It is no t aim ed 
at p o in tin g  ou t all the p ro b lem s and  ch a llen ges p o sed  b y  it . T he f ir s t  w rit 
p e t i t io n  f i le d  in  p u b lic  in te r e s t  b y  T eh seen  P o o n aw a lla  c h a lle n g in g  the 
constitu tionality  o f  the J JA  was d ism issed  by the Suprem e C ourt on February 
26 , 2 0 1640 say in g  it  canno t be a su b jec t m atte r o f  pub lic  in te re s t lit ig a tio n  
and can only be adm itted i f  an aggrieved comes before the court. Apparently, 
som e ch ild ren  w ill have to su ffer b efo re d eep er in s igh ts  are gen era ted  from  
the experience on the ground in  im plem entation o f  this leg islation  w ith  passage 
o f  tim e . I t is fo r sure th a t th is  le g is la t io n  s ign if ie s  w in  o f  em o tio n s over 
reason  and  ru le o f  law.
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39 See E ffects on V iolence o f  Laws and Policies Facilitating the T ransfer o f  Youth from  
the Juvenile to the A du lt Justice System : R eport on Recommendations o f  the Task Force 
on Community P reven tive Services, Centers f o r  D isease C ontrol and Prevention, Nov. 
30, 2007, available at. http://www.cdc.gov/mmwr/preview/mmwrhtml/rr5609a1.htm 
(last visited on Mar. 10, 2015).

40 Available at. http://www.livelaw.in/sc-refuses-to-entertain-plea-against-new-juvenile- 
justice-act-2/#(last visited on Mar. 10, 2015).
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