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Abstract

Climate change is the defining human development challenge for the 21s* 
century and the greatest existential threat for humankind and non-human 
nature. The five assessm ent reports o f the Intergovernm ental Panel on 
Climate Change (IPCC) released so far have confirmed our worst fears 
that human activities are the dominant cause of observed global warming.
The negotiating process for the climate change regime has proved to be 
one o f the most contentious in the history of m ultilateral environmental 
agreem ents due to sh ifting boundaries between developed and certain  
cohorts of developing countries and the rapidly changing geopolitical reality 
that affects and is simultaneously shaped by climate change. The dynamics 
o f clim ate change presents varied dilemmas o f justice and the postures 
advocated by different states have drawn the contours of a wider equity 
debate between the developed and developing countries in  the clim ate 
journey from Rio to Paris.

I Introduction

T H E  PLA N E T  earth  appears re s tiv e .1 H um an  ac tiv it ie s  m o tiv a ted  by an 
attitude o f  ram pan t co n sum erism  and u n su sta in ab le  p a tte rn s  o f  p ro d u ctio n  
an d  c o n su m p tio n  h ave  n e v e r  b een  as in h u m an e  an d  c a llo u s  to w ard s  
environm ent as in the m odern  era o f  scientific and technological innovations.2

Professor of Law, Head and Dean, Faculty o f Law, University of Jammu, Jammu.
See Klaus Bosselmann, World at a tipping point Earth Governance 1-22 (2013) for 
an excellent exposition o f dem ocratic and ecological deficit caused by prevailing 
state-centered structure of international governance; see also, W  Steffen et al., G lobal 
Change an d  the E arth S ystem : A  P lan et under P ressu re  (IGBP Secretariat, Stockholm
2004); Vandana Shiva, The Greening of the Global Reach in Wolfgang Sachs (ed.), 
G lobal E cology: A  N ew A rena o f  P o litica l C on flict (Zed Books, London, 1993); World 
Wide Fund (WWF), Living Planet Report , 2010, available a t : http://assets.wwf.org./ 
uk.downloads/wwf_lpr 2010_lr_1_pdf (last visited on Dec. 10, 2015); lUCN Red List, 
available at. http://www.iu:, cn.org/?14964/IUCN (last visited on Dec. 20, 2015) 
The IUCN Red List in the year 2014 includes 73, 686 assessed species of which 22,103 
are th reatened  w ith  extinction ; D avid T. Suzuki, et.a l., The S a cr ed  B a lan ce: 
R ediscovering Our P lace in N ature (Allen and Unwin, Crown Nest, NSW, 1997) the 
author notes that for the first time in 3.8 billion years that life has existed on earth, 
one species-hum anity is altering the biological, physical and chemical features of 
the planet on a geological scale.
See Human Impact Report, Climate Change The Anatomy of a Silent Crisis 19 
(Global Humanitarian Forum, 2009); Terry Root et a l. Fingerprints of a Global Warming 
on Wild Animals and Plants 57 N ature 421 (2005).
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The foundations o f  g lobal security  are th reatened .3 T hese trends are perilous, 
b u t n o t in e v ita b le . T h e g lo b a l co n ce rn  w as a p tly  ech o ed  in  the p ream b le  
re c ita l o f  th e  1992  U n ite d  N a tio n s  C o n fe re n c e  on E n v iro n m e n t and  
D e v e lo p m e n t:4

H u m a n ity  s tan d s  a t a d e f in in g  m o m en t in  h is to ry . We are 
confronted  w ith  a perpetuation  o f  d isparities betw een  and w ith in  
nations, a w o rsen ing  o f  poverty, h unger, ill h ealth  and illiteracy , 
and the con tinu ing  deterio ration  o f  the ecosystem s on w h ich  we 
dep en d  fo r our w e ll-b e in g .

H u m an k in d s  g reed  attacks natu re and the w ounded  natu re  back lashes on 
th e  h u m an  fu tu re .5 C lim a te  ch an g e , th e  d e f in in g  h u m an  d e v e lo p m e n t 
challenge fo r the 2 1 st cen tu ry  6 rep resen ts  the g re a te s t ex is ten tia l th rea t for 
the p re sen t and  fu ture g en era tio n s , as w ell as fo r non -h um an  n atu re . B e in g  
p ro fo u n d ly  d if fe re n t from  o th e r  en v iro n m en ta l p ro b le m s , c lim ate  change 
represents an u rgen t and p o ten tia lly  irreversib le  th reat to hum an societies and 
th e  p la n e t . S in ce  th e c au se s  o f  c lim a te  ch an ge  tr a n s c e n d  g e o g ra p h ic a l 
b o u n d ar ie s  and  ac tio n s  to co m b at c lim ate  ch an ge  in v o lv e  h uge eco n om ic  
co sts , the c ra ft in g  o f  a g lo b a l a g reem en t h as been  p a in s ta k in g ly  lab o r io u s  
and d ifficu lt. B esid es , c lim ate  change ra ises m an y  d ilem m as fo r ju s tice  th a t 
p lay  an im perative  role as u n ify in g  p rin c ip les  fac ilita tin g  co llective action . As 
it  is evident, the m ore clim ate change nego tiations are in fo rm ed  b y  princip les
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David Suzuki, The L egacy 20 (Allen & Unwin, Cross Nest, NSW, 2010), the author 
narrates that it has taken 100,000 years to reach a b illion and a mere 200 years to 
m ultip ly  that figure by 6.9; see also, R.E. Kim & K. Bosselm ann, In ternational 
Environmental Law in the Anthropocene: Towards a Purposive System of Multilateral 
E nvironm ental Agreem ents 2(2) T ransna tiona l E nvironm en ta l Law  285-309 (2013). 
The article discusses the concept of planetary boundaries and makes a case of earth- 
centered governance as the epitome of people taking responsibility for the lives of 
all beings; W  Steffen, Katherine Richardson, et al., P lanetary Boundaries: Guiding 
Human D evelopm ent on a Changing P lanet (2015J S cien ce , advance online:
doi:10.1126/science.1259855(last visited on Dec. 22, 2015).
United Nations Conference on Environment and Development (UNCED), preamble, 
para 1.1, AGENDA-21, 1992.
See generally, World D isasters Report (2015), available aP. http://www.ifrc.org (last 
v isited  on D ec.22, 2015); Klaus Bosselm ann, supra  note 1- the author notes that 
world production of GHGs is on the increase notwithstanding availability of renewable 
energy options, the motive behind such behavior resembles hysteria and paranoia. 
United Nations Development Programme (UNDP), Fighting Climate Change: Human 
Solidarity in a Divided World , Human Development Report, 2007, available at. http:/ 
/hdr.undp.org/en/reports/global/hdr2007-2008/(last visited on Nov 30, 2015)
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o f justice, the m ore num erous the adherents w ill be, and the m ore w ill be the 
p o ss ib ility  o f  a g lobal c lim ate so lu tion , and hence a safe clim ate fu tu re .7 The 
issue o f  climate change has produced such a high degree o f  com mon discourse 
am ongst the g lobal com m unities that the narratives o f  justice  are in ex tricab ly  
w oven in to  such d eve lo p m en ts .8 T he p o stu res  ad vocated  by d iffe ren t states 
re p re sen t in g  v a r ied  in te re s ts  have b ro u gh t ju s t ic e  n a rra t iv e s  in  the c lim ate  
change lan d scap e , th e reb y  d raw in g  the co n to u rs  o f  a w id e r  eq u ity  debate 
betw een  the deve lop in g  and developed  states fo r an effective g lobal so lu tion  
to the p ro b lem  o f  c lim ate  ch an ge . C lim ate  ch an ge , in t e r  a lia , p re sen ts  the 
la rg e s t (re)d istribu tive  d ilem m a o f  hum an  h isto ry . W hat is each n a tio n s  fa ir 
share o f  safe g lobal em issions is a c lassic p rob lem  o f  d istributive justice . An 
adequate th eo ry  o f  ju stice  m ust exp la in  in w hat w ays clim ate change affects 
p erso n s  en titlem en ts  at a g lo b a l lev e l, (such  as, th e ir  ab ility  to en jo y  th e ir  
liv es, access to food, w ater and the ab ility  to pursue the ir conceptions o f  the 
goo d ) and  exp lo re  its  in te rg en e ra t io n a l d im en sio n s .9

A g a in s t th is  b ac k d ro p , the U n ited  N atio n s  F ram e w o rk  C o n v en tio n  on 
C lim a te  C h an ge  (U N F C C C ),10 th e  K yoto  P ro to c o l11 an d  th e re la te d  le g a l 
in strum en ts constitu te the leg a l arch itecture that has been  estab lish ed  by the 
sta tes to address th is  issue . T he n e g o tia t in g  p ro cess  fo r the c lim ate  change 
reg im e  h as  p ro v e d  to  be one o f  th e  m o st c o n te n tio u s  in  the h is to ry  o f  
m u ltila tera l env ironm ental agreem en ts.12 M ost develop ing  countries have been
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7 See Brian Barry, W hy S ocia l Ju stice M atters (Cambridge, Polity, 2005); W. Nordhaus, 
A  Q uestion  o f  B a lan ce: W eighing the O ptions on G loba l W arming (Yale U n iversity 
Press, 2008); D. MiUer, Global Justice and Climate Change: How Should Responsibilities 
be d istributed  Tanner Lectures , ava ilab le at. h ttp//www.tannerlectures.u tah .edu . 
MiUer_08 (last visited on Dec. 30, 2015)

8 Paul Baer e t  a l., (eds), The R igh t to D evelopm en t in a C lim ate C on stra in ed  W orld  
(Heinrich Boll Foundation, Berlin, 2000).

9 E.B. W eiss, R espon sib ilitie s  to F u ture G enera tion s: In te rn a tion a l L aw , Common 
Patrim ony and  In tergen era tiona l E quity (Transnational Publications, New York, 1989).

10 United Nations Framework Convention on Climate Change, 9 M ay 1992, in  force 
Mar. 21, 1994, available a t: http://unfccc.int.(last visited on Jan 20, 2016).

11 Kyoto Protocol to the United Nations Framework Convention on Climate Change, 
Kyoto (Japan), Dec. 11, 1997, in force Feb.16, 2005, available a t : http://unfccc.int/ 
kyoto_protocol/items/2830.php. (last visited on Jan  10, 2016).

12 See, for example, G. Prins & S. Rayner, Time to Ditch Kyoto 449 N ature 973 75
(2007); Lavanaya Rajamani, The Making and Unmaking of the Copenhagen Accord
59 In tern a tion a l an d  C om parative L aw  Q u a rter ly  824 43 (2010) and The Cancun 
C lim ate Change A greem ents: Reading the Text, Subtext and T ealeaves 60(2) 
In tern a tion a l an d  C om parative L aw  Q u a rter ly  499 519 (2011); C. O kereke e t  a l.,

Conceptualising Climate Governance Beyond the International Regime 9(1) Global 
E nvironm en ta l P o lit ics  58 78 (2009).
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u n w ill in g  to take on em iss io n  red u c tio n  co m m itm en ts , a rg u in g  th a t it  w as 
m ain ly  the d eve loped  states w h ich  had  co n trib u ted  to the in crease  in g lo b al 
w arm in g  as p a r t o f  th e ir econom ic g ro w th .13 T he states m ost th reaten ed  b y  
the effects o f  g lobal w arm ing , such as least developed states and sm all is land  
deve lop in g  states, have argued  for arduous co m m itm en ts.14 H ow ever, several 
developed states were concerned  about the im pact o f  firm  em ission  reduction 
com m itm en ts on th e ir  eco n o m ies .15 O ne o f  the key  p r in c ip le s  o f  U N FC C C  
w h ich  is  y e t  to  be o p e ra t io n a l iz e d  is  th e  co m m o n  b u t  d if f e r e n t ia te d  
re sp o n s ib ili ty  and  re sp ec tiv e  c a p a b ilit ie s  (C B D R -R C ). T h is  p a p e r  a im s to 
p re sen t the n arrative  o f  co m p etin g  th eo ries in  quest o f  ju s tice  in  a c lim ate 
co n stra in ed  w o rld  and  p ro v id e  a sn ap sh o t o f  the c lim ate  change d isco u rse  
from  R io  to P aris  w h ereb y  C B D R -R C  sh in es as a g o ld en  th read  th a t runs 
th ro u g h  th e c lim a te  ch an ge  reg im e  a rg u a b ly  g u id in g  th e p ro c e ss  o f  
ap p o rtio n m en t.

II The science of climate change

Clim ate change is the g reatest th reat for the p resen t and future generations 
as w e ll as fo r the p lan e t earth . T h is cha llenge has been  p o rtrayed  v a r io u s ly  
as an inconven ien t tru th ,16 a traged y  in the m ak ing ,17 a com m on concern  o f  
h u m an k in d ,18 and  th u s , a c iv iliz a t io n a l ch a lle n g in g  m o ra l p ro b lem . 19 T he 
F ifth  A ssessm en t R eport o f  the In tergovernm en ta l P anel on C lim ate Change 
(IPC C -A R 5), w hich is p rogressive ly  stronger than the prev ious IPCC reports,20
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13 K. A. Baumert, Participation of Developing Countries in the International Climate 
Change Regime: Lessons for the Future G eorge Washington In terna tiona l Law R eview  
371-85 (2006).

14 See, for example, Proposal put forth by Alliance of Small Island States (AOSIS) for 
survival of Kyoto Protocol and a Copenhagen Accord to enhance the implementation 
o f UN FCCC, ava ilab le at. h ttp ://w w w .ind iaenvironm ental p o rta l.o rg .in/ files/  
aosis20proposal-dec09.pdf. (last visited on Jan. 10, 2016.).

15 See P. D auvergne (ed .), H andbook  of G loba l E n vironm en ta l P o litics  (Edward E lgar, 
Cheltenham, 2nd edn. 2012); Paul G. Harris, Common but Differentiated Responsibility: 
The Kyoto Protocol and United States Policy (77) NYU E nvironm ental Law Jou rn a l 
27-48 (1997).

16 A l Gore, A n In con ven ien t Truth (Rodale Books, 2006).
17 Supra  note 6.
18 See, United Nations General Assembly Resolution 43/53.
19 Donald Brown, Ethics and Climate , available at. http://blogs.law.winder.edu/climate/ 

(last visited on Jan.31, 2016).
20 IPCC gave its First Assessment Report in 1990, describing the likely threats of climate 

change, and subsequently produced its Second, Third, Fourth and Fifth Assessment
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attributes clim ate change to an thropogen ic ac tiv ities .21 IPCC A R - 5 says that 
w arm ing  o f  the clim ate system  is unequivocal and it is extrem ely lik e ly  that 

h u m an  a c t iv it ie s  are the d o m in an t cau se  o f  o b se rv e d  w a rm in g  s in ce  the 
1950s. M any o f  the observed changes (w arm ing o f  the atm osphere and ocean, 
sea level rise and m eltin g  ice) are unpreceden ted  over decades to m ille n n ia .22 
To illu strate  further, IPCC A R-5 show s an estim ated  w arm in g  o f  0 .85 degree 
ce lsius since 1880  w ith  the fastest rate o f  w arm in g  in  the A rc tic ; an increase 
in  sea-leve l rise b y  0 .26 -0 .55  m eters b y  21 00  under a lo w  em issions scenario  
and 0 .52 -0 .98  m eters under the h igh  em issions scenario ; and fu rther p red icts 
that it is like ly  that A rctic O cean w ill be ice-free during a p art o f  the sum m er 
befo re  2050  u n d er a h igh  em ission  scenario . T he co n tin u ed  h igh  em issions 
w o u ld  fu rth er le ad  to n ega tiv e  im p acts fo r b io d iv ers ity , eco system  serv ices , 
and  econom ic d eve lo p m en t and  am p lify  risks fo r liv e lih o o d s  and  fo r food 
and  h um an  secu r ity  th ereb y  a ffec tin g  the b as ic  e lem en ts o f  life  fo r p eo p le  
a ro u n d  th e w o r ld  a c c e s s  to  w a te r , fo o d  p ro d u c t io n , h e a lth , an d  the 
environm ent. M illions o f  people could  suffer hunger, w ater shortages, severity 
o f  d ro u gh ts , lan d  d eg rad a tio n , d e se r t if ic a t io n , in te n s ity  o f  f lo o d s , tro p ica l 
cyclones, in c idence o f  m alaria  and h eat-re la ted  m orta lity , and decreased  crop 
y ie ld  and  food  in  se cu r ity .23
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Reports in 1995, 2001, 2007 and 2013 respectively. All reports are consistently stronger 
in attributing climate change to anthropogenic activities and its disastrous impacts on 
the w orld s poor, m arginalized  and vu lnerab le; A ll IPCC Reports are, ava ilab le at. 
http://visit www.ipcc.ch (last visited on Feb. 20, 2015).

21 See IPCC AR5 Synthesis Report, ava ilab le a t : http ://www .ipcc.ch/pdf/assessm ent- 
report/ar5/syr/SYR_AR5_LONGERREPORT.pdf.(last visited on Jan. 20, 2015).

22 Ibid. extrem ely likely is greater than 95 percent; In AR-4, the causation was very 
likely that is, greater than 90 percent; in AR-3 there was 66 percent certainty. When 
dealing w ith the uncertainty o f occurrence, outcomes or results the IPCC uses the 
follow ing scale of likelihood: v irtually  certain  >99%; extrem ely likely  >95%; very 
likely >90%; likely >66%; more likely than not > 50%; about as likely as not 33% to 
66%; unlikely <33%; very unlikely <10%; extremely unlikely <5%; exceptionally unlikely 
<1%. When dealing with the uncertainty of whether a result is correct the IPCC uses 
the follow ing scale o f confidence: very high confidence at least 9 out o f 10; high 
confidence about 8 out of 10; medium confidence about 5 out of 10; low confidence 
about 2 out of 10; and very low confidence less than 1 out of 10 see, IPCC, Guidance 
Note on U ncertainty , 2010, ava ilab le at. h ttp :w w w .ipcc.ch . (last v isited  on Jan  10,
2015).

23 Ibid. A recent World Bank Report based on clim ate science also predicts that the 
world is on course to warm as much as 4 degree celsius by 2100, prompting extreme 
heat waves, severe drought and m ajor floods as sea level rises. A ll regions would 
suffer, but the tropics and sub-tropics are amongst the most vulnerable hitting the 
p lanet s poorest people. The report warns that the p lanet could reach 4 degree

http://visit
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In 2014 , U N E P s E m issio n s G ap R e p o r t ,  the to ta l g lo b a l K yoto  g reen  
house gases (G H G ) em issions am oun ted  to about 5 2 .7  G T C O 224 and g lo b al 

carbon-d iox ide (C O 2) em issions from  fo ssil-fu e l and in d u s try  were estim ated  
at 35.5 G T C 0 2.25 The IPC C  A R5 concluded  that to lim it g lo b a l w arm ing  to 
below  20 celsius, the rem ain ing cum ulative CO2 em issions (the so-called, carbon 
b u d ge t) are in  the o rd e r  o f  1000  G T C O 2. T h is  re m a in in g  b u d g e t can  be 
u tiliz ed  in  d iffe ren t w ays, b u t g iven  the m o st recen t assessm en t o f  cu rren t 
tren d s , n e t g lo b a l carb o n  em iss io n s  w ill e v en tu a lly  n eed  to be red u ced  to 
zero betw een 2060 and 2075. A nother study in line w ith IPCC -A R5 states that 
actual g lobal carbon budget depends on the p robab ility  that the given quantum  
o f  cum ulative em issions from  the year 1870 w ou ld  no t cross the guard ra il o f
20 celsius. For a p robab ility  ranging from  67  to 50 percen t o f  no t exceed ing 20 

ce ls iu s  g u a rd ra il , the g lo b a l carbon  b u d g e t ran ges b e tw een  992 G T C O 2 to 
1212 G TC O 2 w h ich  is the p h ys ica l lim it on the em ission  fo r the w o rld  as a 
w h o le .26 M ore recen tly , the 2015 U N E P s E m issions Gap R ep o rt ca lcu la ted  
the p o ss ib le  p a th w ay  fo r the em ission  lev e l in  2030 in  scenario s th a t have a 
le ss  th an  6 6  p e rc e n t ch an ce o f  k e e p in g  tem p e ra tu re  in c re a se  to b e lo w  20 
celsius by  the end o f  the cen tu ry  at 42 G TC O 2e .27

Atmosphere as a global common

T he sh ee r  p la n e ta ry  sca le  and  am b it o f  a tm o sp h ere  m akes it  a p u b lic  
g o o d  p ro n e  to o v e re x p lo ita t io n  and  u n d e r-re g u la t io n . W ay b ack  in  1968 , 
G arrett H ard in  in  h is c lassical w ork, The T ragedy o f  the C om m ons 28 dealt

celsius as early as 2060 if  governments don t meet their promises to fighting climate 
change. See, World Bank Report, Turn down the Heat: Why a 4 C  Warmer World 
M ust Be A voided (In ternational Bank for R econstruction  and D evelopm ent, 
Washington DC, 2012)

24 Range: 47.9-57.7; see United Nations Environment Programme (UNEP), The Emission 
Gap Report , 2014, ava ilab le at. h ttp ://w w w .unep.org/publications/ebooks/ 
em issionsgapreport (last visited on Jan. 25, 2015); 1 Gigatonne is equivalent to 109 
tonnes.

25 Range: 32.5-38.5, Ibid.
26 D.J. Frame, Adrian H. M acey et al., Cumulative Emissions and Climate Policy 7 

N ature G eoscience 692-93 (2014); see also, K.T. Jayaram an, T D souza, et al., Carbon 
Budgets for Climate Change M itigation A GAMS-based Emissions M odel 104(9) 
C urren t S cien ce  1200-06 (2013).

27 Range: 31-44; The similar level for a 1.50 C pathway is 39 GTCO^e. See United Nations 
Environment Programme (UNEP), The Emission Gap Report , 2015, available at. http:/ 
/www.unep.org/publications/ebooks/emissionsgapreport (last visited on Dec. 30, 2015); 
see also, Marco Grasso, Sharing the Emission Budget Politica l Studies 1-14 (2011).

28 G. Hardin, The Tragedy o f the Commons 162 Science 1243-48 (1968); see also, A. 
Leopold, A  S and County A lm anac (Oxford U niversity Press, 1949).
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w ith  the genera l p rob lem  o f  u tiliz in g  resources th at are p ub lic  and com m on 
p roperty . H e argued  th a t i f  no p lan  fo r the u tilis a t io n  o f  such resources is 
accep ted  b y  all in vo lved , the com m on w ill n o t be o p tim ally  u tiliz ed  and w ill 
give lo w er retu rn  than  in vestm en t in  p riva te  p roperty . T he lack  o f  care that 
the com m on  rece iv es  v is - -v is  p r iv a te  p ro p e r ty  and  the p ro b lem  o f  f r e e ­
r id in g  are the p r im ary  reasons for the traged y  o f  com m ons. E xp an d in g  the 
defin itio n  o f  the com m ons, he ex p la in s :29

In  a rev e rse  w ay, th e  t r a g e d y  o f  th e  co m m o n s re ap p e a rs  in  
p ro b le m s  o f  p o llu t io n . H ere  i t  is  n o t a q u e s tio n  o f  ta k in g  
som eth ing  ou t o f  the com m ons, b u t o f  p u ttin g  som eth ing  in 
sew age , o r c h em ica l, ra d io a c t iv e , and  h e a t w as te s  in to  w a te r ; 
n o x io us and  dangerous fum es in to  the a ir  T he ra tio n a l m an 
finds th at his share o f  the cost o f  the w astes he d ischarges into 
the com m ons is less than the cost o f  p u rify ing  h is w astes before 
re le a s in g  them . S in ce  th is  is  true  fo r  everyo n e , we are lo cked  
in to  a system  o f  fo u lin g  o u r ow n n est, so lo n g  as we behave 
o n ly  as in d ep en d en t, ra tio n a l, free en te rp rise rs .

The Stern R eport30 that provided authoritative guidance on the likely im pacts 
o f  clim ate change w arned  again st p ro ceed in g  under business-as-usual scenario  
an d  su g g e s te d  an im p e ra tiv e  sh if t  to w ard s  a lo w -c a rb o n  e co n o m y as the 
b e n e f its  o f  s ta b il is in g  the c lim a te  fa r  o u tw e igh  th e  co sts . T he c o n tin u ed  
em issio n s o f  g reen h o u se  g ases  are c au s in g  fu n d am en ta l ch an ges to e a r th s  
c lim ate . S ince lo n g , the atm osphere has been  regard ed  as h av in g  an in fin ite  
cap ac ity  fo r ab so rb ing  G H G s, th erefo re , the p ro b lem  o f  g e tt in g  restric tion s 
o r costs assoc ia ted  w ith  the em issions d id  no t surface un til recently. Now, it 
is ev ident th at the atm osphere indeed  has lim ited  G H G s absorption  capacity. 
S ince n atu re  by i t s e lf  does n o t set a g u a rd ra il fo r o u r em itt in g  g reenh o u se  
g a se s , th e re  h as  to  be a m ax im u m  lim it  on  e m iss io n s  w h ich  d e te rm in e d  
n o rm ativ e ly  it  can n o t be taken  as g iv en .31 B y  se tt in g  a lim it , a resource

29 H ardin, id. at 1245.
30 Stern R eport on the E conom ics o f C lim ate Change, ava ilab le a t : h ttp :// 

ww w.hm treasury.gov.uk/independent_review s/stern_review _ econom ics_ clim ate_ 
change/st ernreview_index.cfm (last visited on Jan. 31, 2016); see also, F. Harvey, F. 
2012. Lord Stern: D eveloping countries M ust Make D eeper Em ission cuts The 
Guardian, Dec. 3, 2015, available at. http:// www.guardian.co.uk/environment/2012/ 
dec/04/lordd-stern-developing-countries-deeper-emission-cuts. (last visited on Jan.27, 
2016).

31. Lukas H. M eyer & Dominic Roser, D istributive Justice and Climate Change: The 
Allocation of Emissions Rights 28 A nalyse & Kritik 223-249 (2006).
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th at was availab le  ear lie r  in  lim itle ss  ex ten t has been  tu rn ed  in to  scarce one 
and  no w  the is su e  is  fa ir  d is tr ib u tio n  o f  th is  co n stra in ed  re so u rce . T h us, 
there is a param ount need to arrive at a fair w ay o f  distribution o f  the right to 
em it g reen h o u se  g ases  as w e ll as the b u rd en  o f  co m b a tin g  c lim ate change. 
Since the largest share o f  h istorical and current g lobal em issions o f  greenhouse 
gases is from  developed countries, the inheren t inequ ity  betw een the countries 
p roducing climate change and the countries vulnerable to the effects o f  climate 
change n eed s  to be ad d ressed .

Climate change violates human rights

C lim ate change is one o f  the g re a te s t cha llenges o f  our g en era tio n  w ith  
consequences that transfo rm  life on earth  and adverse ly  im pact the livelihood  
o f  m illions o f  people. It poses g rea t risks and threats to environm ent, hum an 
health , and access to w ater, san itation , food security  and social and econom ic 
deve lopm ent. T hese  consequ ences in te rfe re  w ith  the e ffective  en jo ym ent o f  
h u m an  r ig h ts . T h u s, th in k in g  ab o u t c lim a te  ch an ge  fro m  a h u m an  r igh ts  
p e rsp e c t iv e  is n o t o n ly  a fu n d am e n ta l n e c e s s ity  in  te rm s  o f  g u id in g  o u r 
in tern a tio n a l developm ent p o lic y  fram ew ork, b u t also o ffers us an inva luab le 
o p p o rtu n ity  to re ap p ra ise  the m o st p re s s in g  n eed s  o f  a h ig h ly  in eq u itab le  
g lo b a l so c ie ty , w ith  g r e a t ly  d if f e r in g  so c ia l, en v iro n m en ta l and  eco n o m ic  
le v e ls  o f  d ev e lo p m en t. T h e in te re s ts  h a rm e d  b y  c lim a te  ch an ge  p ro v id e  
su b s ta n tiv e  b a s is  fo r  h o ld in g  a s ta te  r e sp o n s ib le  fo r  th e  im p a c ts  o f  its  
g reenhouse gas em issions on the g lobal environm ent and on the environm ent 
o f  o ther sta te .32

T h e h u m an  r igh ts  fram ew o rk  rem in d s  us th a t  c lim ate  change is  ab o u t 
su fferin g , and hum an  m ise ry  th at resu lts  d irec tly  from  the dam age m ank ind  
is d o in g  to n atu re  and  he lp  us b u ild  h um an  righ ts c r ite r ia  in to  o u r fu tu re  
p la n n in g  and  p e rsp ec tiv e s . T he e x is t in g  b o d y  o f  h u m an  righ ts  n o rm s and  
p r in c ip le s  o ffe rs  a so lid  fo u n d atio n  fo r re sp o n s ib le  and  e ffec tiv e  th in k in g
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32. Rio Declaration, 1992, pri. 2 as well as preamble recital to the UNFCCC reiterates the 
principle o f state responsibility thus: States have, the sovereign right to exploit their
own resources pursuant to their own environmental and developmental policies, and 
the responsibility to ensure that activities within their jurisdiction or control do not 
cause damage to the environment o f other States or o f areas beyond the lim its of 
national jurisdiction; see also, Advisory Opinion on the Legality of the Threat or Use 
of N uclear Weapons, 241 IC J R eports 29 (1996); R.S.J. Tol and R. Verheyen, State 
Responsibility and Compensation for Climate Change Damages- A Legal and Economic 
Assessm ent 32 E nergy P olicy  1109-30 (2004).



and  action  in  th is reg ard .33C lim ate change com prom ises p e o p le s  ab ilitie s  to 
en joy capab ilities and to fun ctio n .34 T he IPC C  A R5 w arns that w arm ing  o f 
the clim ate system  w ill affect the basic elem ents o f  life for peop le around the 
w o r ld : a c ce ss  to w a te r , fo o d  p ro d u c t io n , h e a lth , an d  th e  e n v iro n m e n t. 
H u n d red s o f  m illio n s  o f  p eo p le  co u ld  su ffe r  h u n ger, w a te r sh o rtag es  and 
c o as ta l f lo o d in g  as the w o rld  w arm s. C o n s id e r in g  th a t , 60 p e rc e n t o f  the 
w o rld  s p o p u la tio n  liv es w ith in  40 m iles o f  the co astlin e , such  trag ic  events 
are p ro jected  to increase in num ber. As a result, the pattern  o f  severe w eather 
lin k ed  to clim ate change w ill have consequ ences for the w ho le in te rn a tio n a l 
com m unity  because  the dem ands for assistance from  env ironm ental refugees 
w ill in c rease  in  n u m b er.35 H um an  righ ts p ro v id e  a fram ew ork  w ith in  w h ich  

to th in k  th ro ugh  the risks o f  c lim ate  change and the p o lic y  s tru c tu re s  and 
m echan ism s requ ired  to p rov ide effective responses to those th at m ost need  
them . H um an  righ ts approach  also g ives us gu idance about adap tation  since 
adap tation  p o lic ie s  shou ld  be co nce ived  as those p o lic ie s  th at enab le peop le 
to liv e  in a w o rld  ch arac te r ised  b y  c lim ate change and  still be ab le to en joy 
th e ir  core hum an  righ ts .36

The m ost far-reaching claim  for environm ental rights comes in the form  o f 
c la im s  to a d e c e n t, h e a lth y  o r v ia b le  e n v iro n m e n t to a su b s ta n t iv e  
e n v iro n m e n ta l r ig h t  w h ich  in v o lv e s  th e  p ro m o tio n  o f  a c e r ta in  le v e l o f  
env ironm ental quality. P rincip le 1  o f  the Stockholm  D eclaration  and p rincip le
1 o f  the R io D eclaration  proclaim s, in te r  alia, that A ll persons have a right to 
a secure, healthy and eco logically  sound environm ent and to an environm ent 
adequate to m eet the needs o f  the p resen t generations w ith ou t im p airin g  the 
righ ts o f  fu ture g enera tio n s to m eet eq u itab ly  th e ir  n eeds .37 T he U niversa l 
D ec laratio n  o f  H um an R igh ts (U D H R) p roc la im s th at everybody is en titled  
to a social and in ternationa l o rder in  w hich th e ir rights and freedom s can be 
fu lly realised .38 C lim ate change disrupts that order. States have a responsib ility

33 S. Mclnerney, Climate Change and Human Rights: A Review of International Legal 
Dimensions (The World Bank, Washington, D.C., 2009); L. Macinnis, Climate change 
threatens human rights of millions , UN Reuters (Feb. 19, 2008).

34 See E. Brandstedt, An Interview with Professor Simon Caney 1(1) De Ethica 71-84 
(2014).

35 See especially, the projections made by Synthesis Report of the IPCC Fifth Assessment 
Report, available at: http:// ww w.ipcc.ch. (last visited on Dec.31, 2015).

36 Supra  note 34.
37 International Council on Human Rights Policy, Climate Change and Human Rights 

2008, available at. http://www.ichrp.org (last visited Jan. 14, 2014); See also, Wolfgang 
Sachs, Climate Change and Human Rights in M. M ascia & L. M ariana (ed.) Ethics 
and  C lim ate Change 43-51 (CLEUP SC, 2010).

38 Universal Declaration of Human Rights (UDHR), art. 28.
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u n d er th ese  h um an  righ ts  in s tru m en ts  to take ac tio n  to rem ed y  the d irec t 
and in d irec t th reats  to these righ ts p o sed  by c lim ate ch an ge .39 For in stan ce , 
the right to life is p ro tected  in the UDHR, the International Covenant on Civil 
and P o litical R igh ts, 1966 (ICCPR) and In ternationa l C ovenant on E conom ic, 
Social and C u ltura l R igh ts, 1966 (IC E SC R ).40 The righ t to adequate food is a 
hum an  righ t, in h eren t in  a ll p eo p le , to have regu lar, stab le  and unham pered  
access, e ith er  d ire c t ly  o r b y  m eans o f  f in an c ia l p u rch ases , to q u an tita tiv e ly  
and q u a lita tiv e ly  adequate  and  su ff ic ien t food  co rresp o n d in g  to the cu ltu ra l 
trad itions o f  peop le  and w hich  ensures a p h ysica l and m ental, ind iv idual and 
co llective fu lf illin g  and d ign ified  life  free o f  fear.41 T here is little  doub t that 
clim ate change w ill d etrim en ta lly  affect the righ t to food in  a s ign ifican t way. 
C lim ate  change also  p o ses  s ig n if ic an t r isks to the h um an  h ea lth  th ro u gh  a 
w ide range o f  d iseases  - v ec to r-b o rn e , w ater-b o rne  and  re sp ira to ry .42 T hus, 
h um an  r igh ts  su p p ly  n o t o n ly  le g a l im p e ra tiv e s , b u t a lso  a se t o f  g lo b a lly  
accep ted  e th ica l va lues around  w h ich  com m on action  can be n ego tia ted  and 
m o tiv a ted .43 H um an  righ ts app roach  to c lim ate  change also  en ta ils  du ties o f  
co m pen satio n  to those w hose righ ts  have been  v io la te d .44
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39 Human D evelopm ent Report - UNDP , 2007, ava ilab le aP. http ://www .undp.org. 
(last visited on Jan. 31, 2015).

40 Supra note 38, art. 3: Everyone has the right to life, liberty and security of person ;
International Covenant on Civil and Political Rights, 1966 (ICCPR), art. 6(1): Every 
human being has the inherent right to life. This right shall be protected by law. No 
one shall be arbitrarily deprived o f his life ; Convention on the Rights o f the Child, 
1989 (CRC), art. 6: Right to life o f children by requiring the State to take positive
m easures to reduce infant m ortality and to increase life  expectancy; International 
Covenant on Economic, Social and Cultural R ights, 1966, art. 11(1): The right of 
everyone to an adequate standard of liv ing  for h im se lf and his fam ily, includ ing 
adequate food, clothing and housing, and to the continuous improvement o f living 
conditions ; art. 12: The right of everyone to the enjoyment of the highest attainable 
standard of physical and mental health ; See also, Human Rights and Equal Opportunity 
Commission, ava ilable at. .http ://w w w .hum anrights.gov.au (last v isited  on Jan . 27,
2016).

41 J. Z ieg ler, The R ight to Food UN Doc E/CN .4/2001/53, ava ilab le at: h ttp :// 
daccessdds.un.org/doc/UND0C/GEN/G01/110/35/PDF/G0111035.pdf? (last visited on 
Jan. 17, 2015).

42 Ib id .
43 Oxfam B riefing Paper, C lim ate W rongs and Human Rights, ava ilab le at. http:// 

www.oxfam .org/en/policy/bp117-clim ate-wrongs-hum an-rights-0809(last v isited  on 
Feb. 22, 2016); see also, W  Sachs and T. Santarius (eds.), Fair F u tu re: R esou rce 
C on flicts, S ecu r ity  a n d  G loba l J u s t ic e  (Zed Books, London, 2007).

44 See United Nations High Commission for Human Rights (UNHCR), The Effects of 
Climate Change on the Full Enjoyment of Human Rights April 30, 2015, available at: 
http://www.unhcr.org (last visited on Dec.31, 2015).
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III The quest for climate justice

C lim ate change, in te r  a lia , is a p rob lem  o f  g lobal (in) ju stice  as it  casts an 
a sym m etrica l im p ac t on  the w o r ld s  p o o r, m arg in a liz ed  and  v u ln e rab le  and 
p la c e s  a d isp ro p o rt io n a te  b u rd en  on the d e v e lo p in g  c o u n tr ie s .45 T h u s , its 
rem edy m ust be gu ided  by relevant p rincip les o f  justice i f  it  is to address the 
p ro b le m  a p p ro p r ia te ly  an d  w ie ld  p o w e r  le g it im a te ly .46 C lim a te  ch an ge  
deliberations have becom e an im portan t forum  for d iscussions on d istributive 
justice so that considerations o f  fairness are incorporated into efforts to protect 
g lo b a l c lim ate  and to p reven t so cio -eco no m ic p o lic ie s  th at co n trib u te  to its 
destruction . Therefore, quest for clim ate justice is p art o f  an unfo ld ing process 
tow ards g rea te r degree o f  u n ity  am ongst n atio ns as th ey  endeavour to b u ild  
a sustainab le, ju st and peacefu l society. The basic eth ical p rincip les for gu id ing 
each  co u n try  and  the w o rld  to w ard s  a c lim ate  th a t is to le rab le  and  at the 
sam e tim e fa ir  for everyb o d y in vo lved  can be an sw ered  o n ly  by  tak in g  in to  
accoun t trad ition a l p o licy  and eth ica l is su e s .47 On w h at basis shou ld  natio na l 

clim ate change m itigation  burden  or resource shares be assigned , i f  justice in 
th e ir  assign m en t is the goa l and  o p era tion a l co n stra in t?

Justice is a v ita l concept in  the context o f  clim ate change that p resen ts the 
largest (re)distributive dilem m a o f  hum an history.48 There has been a traditional 
assum ption am ongst po litical theorists that ideals o f  distributive justice49 should 

op erate  w ith in  co un tries  th a t requ ire the red is tr ib u tio n  o f  w ea lth  from  the
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45 Simon Caney, Climate Change, Human Rights, and Moral Thresholds in Gardner, et 
al., Climate Ethics 163-177 (Oxford, 2010); see also, Arvind Jasrotia, Ethical Dimensions 
o f Climate Change: A Perspective in M. M ascia and Lucia (ed.) E thics and  Climate 
C hange: S cena rios f o r  J u s t ic e  an d  S u sta inab ility  131-150 (CLEUP, 2010) and Justice  
in the Context of Climate Change: Search for a MoraUy Relevant Criterion XVIII-XIX 
R elig ion  a n d  L aw R eview  65-74(2009-10).

46 Steve Vanderheiden, W hat Justice Theory and Climate Change Politics Learn from 
E ach O ther Sym posium , ava ila b le  at. h ttp ://sciencepo licy .co laado .edu/adm in/  
publication-files/2013.41pd (last visited on Dec.23, 2015).

47 IPCC note that a variety of moral principles might be equally legitimate and justified 
claims. Therefore it is very d ifficu lt to achieve a worldwide consensus on just one 
justice principle. 670 (IPCC, 2001), available at. http ://www.ipcc.ch. (last visited on 
Dec. 20, 2015)

48 Stephen M. Gardiner, Ethics and Global Climate Change 114 Ethics 555 600 (2004).
49 The eminent philosopher, Immanuel Kant uses the word distributive justice in the 

context of enforcement of laws, i.e., how justice is distributed. This is in sharp contrast 
to the m odern defin ition of the term , i.e., how distributions are just or fair; see, 
Immanuel Kant, Fundamental Principles of Morals in T. K Abbott (ed.), Basic Writings 
o f  Kant (A.W Wood, New York M odern Library, 1785).
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w ea lth y  w ith in  the state  o r n a tio n  to the less  ad v an taged  m em bers o f  th at 
so c ie ty .50 B u t w ith  the ad v en t o f  g lo b a liz a t io n  and  co n seq u en t stress upon  
fa ir and equ itab le  sh arin g  o f  g lo b a l com m ons, serious re flec tio n  is g iven  to 
the idea that the dem ands o f  distributive justice should be addressed  p rim arily  
at the g lo b a l le v e l, at the le v e l o f  m an k in d  as a w h o le .51 In o th e r  w o rd s , 
p r in c ip le s  o f  d is tribu tiv e  ju stice  sh ou ld  have a g lo b a l sco p e .52

T h e co n v e n tio n a l th e o r ie s  o f  d is tr ib u t iv e  ju s t ic e  co m p rise  n o rm a tiv e  
princip les designed to guide the allocation o f  benefits and burdens o f econom ic 
a c t iv ity .53 D is tr ib u t iv e  p r in c ip le s  m ay  v a ry  in  n u m ero u s  d im en sio n s . T h ey  
can v a ry  in  w h at is su b jec t to d is tr ib u tio n  (in com e, w ea lth , o p p o rtu n it ie s , 
jobs, w elfare, utility, e tc .); in  the nature o f  the sub jects o f  d istribution  (natural 
p e r so n s , g ro u p s  o f  p e r so n s , r e fe re n c e  c la s s e s , e t c .) ; an d  on  w h a t b a s is  
d istribu tion  shou ld  be m ade (equality , m ax im isation , ind iv idual characteristics, 
free transactions, etc.).54 One o f  the m odern  attem pts to defend  p rin c ip les o f  
d is tr ib u tiv e  ju s tice  is found  in  Jo h n  R aw ls s A  T heory  o f  J u s t i c e :55

50 See Thom as N agel, The P roblem  o f G lobal Ju stice  33(2) P h ilo soph y an d  P ub lic 
A ffa irs  113-147 (2005); see also, B rian Barry, H um anity and Ju stice  in G lobal 
Perspective in D em ocracy, P ow er an d  J u s t ic e  434-62 (O xford, 1989).

51 P.V. Parijis, International D istributive Justice in R. E. Goodin, P. Pettit et al., A  
Companion to C ontemporary P o litica l Philosophy  (2) 638-52 (Oxford B lackwell, 2007); 
see also, Thomas Pogge, R ealisin g Rawls (Ithaca NY: Cornell University Press, 1989) 
and Rawls and Global Justice 18(2) Canadian Jou rn a l o f  Philosophy 227 56 (1988).

52 Simon Caney, International Distributive Justice 49 P olitica l Studies, 974-997 (2001); 
and Cosm opolitan Justice , R esponsib ility, and G lobal C limate Change 18 Leiden  
J o u rn a l o f  In te rn a tion a l L aw  747-775 (2005).

53 There are many dimensions to the problem of climate justice, but primarily two can 
be underp inned , nam ely, m itigation  and adaptation . M itigatio n  refers to the 
anthropogenic intervention to reduce the anthropogenic forcing of the climate system, 
it includes strategies to reduce GHG sources and enhance GHG sinks, Adaptation 
refers to the adjustments in natural or human systems in response to actual or expected 
c lim atic stim uli or the ir effects, w hich m oderates harm  or exp lo its b enefic ia l 
opportunities. Both m itigation and adaptation are costly strategies, and both raise 
questions o f how to distribute the responsibilities for taking on the ensuing costs. 
IPCC-AR5 underpins mitigation and adaptation responses by common enabling factors 
such as effective in stitu tio n s and governance, innovation  and investm ents in 
environm entally sound technologies and infrastructure, sustainable livelihoods, and 
behavioural and lifestyle choices; see IPCC Fifth Assesment Report, Synthesis Report, 
ava ilable aP. http ://www .ipcc.ch/pdf/assessm ent-report/ar5/syr/SY R_AR5_LO N G  
ERREPORT.pdf. (last visited on Dec. 20, 2015).

54 S. Fleischacker, A  Short H istory o f  D istributive Ju stice , (MA H arvard University Press, 
Cambridge, 2004).

55 See John  Rawls, A  T heory o f  Ju st ic e  60 (O xford U niversity Press, 1971); see also, 
P o litica l L ibera lism  (New York: Colum bia U niversity Press, 1993); Ju stice  as Fairness 
(Cambridge MA: Harvard University Press, 2001).
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First: each  person  has an equal righ t to a fu lly  adequate schem e 
o f  equal basic liberties w hich  is com patib le w ith  a sim ilar schem e 
o f  lib erties  for all;

S e co n d : so c ia l an d  e co n o m ic  in e q u a l it ie s  are to s a t is f y  two 
cond itions. F irst, th ey m ust be attached  to o ffices and position s 
open to all under cond itions o f  fa ir equality  o f  o p p ortun ity ; and 
se c o n d , th e y  m u st be to th e  g r e a te s t  b e n e f it  o f  th e  le a s t  
ad v an taged  m em bers  o f  so c ie ty .

R aw l s en d -sta te  th eo ry  o f  d is tr ib u tiv e  ju s t ic e  h o ld s th a t p e rso n s  in  the 
o r ig in a l p o s itio n  (b eh in d  a ve il o f  ign o ran ce , w h ereb y  th ey  are ig n o ran t o f  
the ab ilities o r characteristics they possess) w ould  choose the aforem entioned  
two princip les for a ju st society .56 Raw ls s analysis o f  equ ity  in  the d istribution 
o f  re so u rce s  is  done th ro u g h  an in d ex  w h ich  he te rm s  p r im a ry  g o o d s  , 
w h ich  are g e n e ra l-p u rp o se  m ean s  to ach iev e  a v a r ie ty  o f  en ds in c lu d in g  
such th ings as righ ts, lib erties and opportun ities, incom e and w ealth , and the 
socia l bases o f  se lf-resp ect.57 H ow ever, in  R aw lsian  sense, d istributive justice , 
so conceived, has been  inc lin ed  at the dom estic level for instance, d istribution 
betw een  the inhab itan ts o f  a city, the citizens o f  a country, the m em bers o f  a 
society. T he m ajo r p a rt o f  R aw ls w ork is concerned  p rim arily  w ith  dom estic 
ju stice . T he p rin c ip le s  o f  ju stice  th a t R aw ls defends in  the dom estic  sphere 
include the d ifference p rinc ip le  . H ow ever, in  the con tex t o f  c lim ate change, 
the qu estio n  o f  in te rg en e ra t io n a l (d istr ib u tive ) ju s t ic e  is d iscu ssed  by som e 
o th er scho lars by stre tch in g  R aw ls ju s t sav ings p r in c ip le  and  in te rn a tio n a l 
(d istr ibu tive) ju stice  th rough  p rin c ip le  (rea lly  a duty) o f  assistan ce  .58

Egalitarian approach

T h e m o st c red ib le  a rg u m en t p u t fo rth  by d e v e lo p in g  c o u n tr ie s  in  the 
con tex t o f  a llo ca tio n  o f  em ission  rights is b ased  on the ega litarian  approach  
which is prem ised  on the notion that all hum an beings have equal entitlem ents 
to the atm osphere as g lo b a l com m ons. T h is id ea  finds expression  in  a w ork
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o f sem inal im portance w hich states that E arth s ab ility  to absorb greenhouse 
g ases  is a g lo b a l com m on  and  th is  v ita l g lo b a l com m on sh o u ld  be sh ared  
equally on a per cap ita basis .59 From  the standpoint o f  equity, the egalitarian 
argum ent has an in trin sic  appeal. The id ea  th at no one owns the atm osphere 
and that there should be equality in its d istribution  has an appeal to com m on- 
sen se . D e v e lo p in g  c o u n tr ie s  s t ro n g ly  ad v o c a te  th is  v ie w  as th e y  h ave  
c o n s id e ra b ly  le ss  p e r  c a p ita  em is s io n s , b o th  p a s t  and  p re se n t , th an  m o st 
deve loped  co u n tries , and  hence th e ir  c la im  o f  in c re a s in g  th e ir  em ission s as 
p art o f  their econom ic grow th .60 The poor countries w hich are m ost vulnerable 
are le a s t resp on sib le  fo r the cu rren t co n cen tra tio n s o f  g reen h o u se  g ases  in 
the a tm o sp h e re .61

E ga lita r ian  approach  is goo d  n o t o n ly  on red istr ibu tive  g ro u n d s b u t also 
has p lau s ib le  appeal to fa irn ess . A n y s tab ilisa tio n  ta rg e t sh ou ld  be ach ieved  
on the basis o f  the p rincip le  that each hum an be in g  has an equal righ t to the 
co m m o n  a tm o sp h e r ic  re so u rce  a c c o u n tin g  an d  a lso  k e e p in g  in  m in d  the 
h is to rica l resp o n sib ility  o f  deve loped  coun tries in  b u ild in g  the concentration  
o f  g re en h o u se  g a se s  in  the a tm o sp h ere . D e v e lo p in g  co u n tr ie s  can n o t be 
d en ied  access  to th e ir  eq u itab le  sh are  o f  the g lo b a l a tm o sp h er ic  reso u rce  
and carbon space. The argum ent in th is approach is connected  w ith  a genera l 
r ig h t to d ev e lo p m en t .62 For p o o re r  c o u n tr ie s , rap id  d ev e lo p m en t is  n o t
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on ly an econom ic and social im perative bu t also an essen tia l requ irem en t for 
b u ild in g  up a cop ing  cap ac ity  aga in st the adverse im pacts o f  c lim ate change. 
In  th is  co n tex t, the im p e ra tiv e  o f  d ev e lo p m en t fo r ad ap ta tio n  is e s sen t ia l 
even from  the p o in t o f  righ t to life and basic issues o f  surv ival.

A  variant o f  the equal p er cap ita allocation is also affirm ed  in the proposal 
known as Contraction and Convergence for gu id ing the w orld to a sustainable 
em iss io n  le v e l.63 T he f irs t  step in  th is  schem e is to ag ree  on a su sta in ab le  
em ission level, a level that the countries o f  the w orld  are assum ed to share in 
an equ itab le  w ay. The con trac tio n  o f  the em ission  lev e l is supposed  to take 
p lace  lin ear ly  from  its p re sen t state in  the co un try  o f  concern  and converge 
to the sam e equ itab le  lev e l fo r a ll co u n tries . T he schem e thus p ro v id es no 
p rin c ip le  o f  equality  on the righ t to em ission in  the p erio d  un til a sustainab le 
em ission  leve l is reached. The countries w ith  the h igh er p er cap ita  em issions 
w ill, how ever, lo se th e ir p riv ileges  g rad u a lly  during  the tim e o f  convergence. 
T h e  eq u a l e m is s io n  r ig h t p r in c ip le  w ill  seem  m o re  ra d ic a l an d  g ive  the 
d e v e lo p in g  co u n tr ie s  p o s s ib il it ie s  to keep  up th e ir  s tru g g le  fo r eco n om ic  
p ro g re s s  and  fo rce  the in d u s tr ia liz e d  co u n tr ie s  to step up th e ir  e ffo rts  to 
reduce em issions.64 K eep ing in harm ony w ith  the p er cap ita approach another 
argum ent has been advanced that subsistence em issions should be d istributed  
so as to m eet everyone s b asic  needs and then  rem ain in g  lu x u ry  em issions 
shou ld  be d istr ibu ted  on an equal p e r  cap ita  b a s is .65 W hat is im p o rtan t from  
the p o in t o f  v iew  o f  m orality  is no t that everyone shou ld  have the sam e but 
that each shou ld  have enough .66 The ob jective is to allow  those states below  
th e m o ra l th re sh o ld  o f  e m is s io n s  to c a r r y  o u t f re e ly  the c a rb o n -d io x id e  
g e n e ra t in g  a c tiv it ie s  n ec e ssa ry  fo r th e ir  c it iz en s  to p u rsu e  a d ecen t life  by  
rem o v in g  any lim its  on th e ir  em iss io n s .67

Status quo approach

A pp ly ing  status quo d istributive criterion , the developed nations subscribe 
to the app roach  th at takes cu rren t em iss ion  lev e ls  as the s ta tu s  quo, b ased

2016] F igh tin g  20 C els iu s: The Q uest f o r  C lim ate J u s t i c e  69

63 G lobal Commons In stitu te  Contraction  and C onvergence , ava ilab le at. h ttp :// 
www.gci.org.uk. (last visited on Dec. 10, 2015).

64 A ubrey M eyer, C ontraction  an d  C onvergen ce: The G loba l S olu tion  to C lim ate Change 
(Foxhole, Devon: Green Books, 2000).

65 Steve Vanderheiden, A tm ospheric Ju stice: A  P olitica l Theory o f  C limate Change, (Oxford 
U niversity Press, 2008); see also, H enry Shue, Substance Em issions and Luxury 
Emissions 15(1) Law and  Policy, 39-59 (1993).

66 H. Frankfurt, Equality as a Moral Ideal 98 Ethics 21-43 (1987).
67 Marco Grasso, Sharing the Emissions Budget P olitica l S tudies 1-14 (2011).

http://www.gci.org.uk


on the no tion  o f  h isto ric  en titlem ents. D eveloped  coun tries, espec ia lly  m ajo r 
em itters, gen era lly  argue on the claim  that th ey  have acqu ired  a righ t to their 
leve l o f  em issions th rough  ap p o rtio n in g  th e ir  share in  the p ast, w h ich  th ey  
ten d  to see as ju s t if iab ly  reco gn iz in g  the cu rren t d is tr ib u tio n  o f  em issions. 
T h is g ran d fa th ered  approach  stip u lates th a t the fa ir share o f  em issions for 
any nation  shou ld  be a function o f  its p ast share o f  em issions, i . e ., h igh  past 
em iss io n s  can ju s t ify  a r ig h t to h igh  cu rren t and  fu tu re  em iss io n s  and  no 
reductio n  can le g it im a te ly  be dem anded  from  h is to r ic a lly  acq u ired  lev e ls  o f  
em iss io n .68 T he sta tus quo ap p ro ach  m igh t seem  to have p rac tic a l appeal, 
but it  is also som ew hat arb itrary, as it  ignores h isto rica l responsib ility  for p ast 
em ission s and ra ises serious question s from  the stan d p o in t o f  eq u ity .69

The status quo rights were an im portant determ in ing factor for distribution 
o f  em ission  quo ta  am ongst in d u s tr ia liz ed  coun tries u n d er K yoto  P ro to co l,70 
w hose co re co m m itm en t w as th a t annex  I p a r t ie s  sh a ll reduce th e ir  G H G  
em issions b y  at le a s t five p ercen t be lo w  1990 leve ls  in  the first com m itm ent 
perio d , 2008-2012 . B y requ irin g  annex I coun tries to m ake cuts w ith  respect 
to 1 9 90  le v e ls , i t  ta k e s  th e  la t te r  as an a p p ro p r ia te  b e n c h m a rk  fo r  the 
d is tr ib u tio n  o f  em iss io n s am o n gst in d u s tr ia liz e d  co u n tr ie s . O b v io u sly , th is 
ap p ro ach  is  in s e n s it iv e  to  p e o p le  s n eed s  an d  h as th e  te n d e n c y  to  lo c k  
m em bers o f  develop ing countries into a perpetual state o f  poverty and under­
d e v e lo p m e n t. A n y  ad eq u a te  p r in c ip le  g o v e rn in g  th e  e m is s io n  o f  G H G  
em ission s sh ou ld  take in to  acco un t o th er e th ica l co n cern s and fun dam en ta l 
hum an rights. A nd it is im p lausib le to deny that erad icating  vast poverty  is an 
eth ica l concern  o f  v ita l im p o rtan ce .71

A n o th er a rgum en t p u t fo rth  for su p p o rt o f  the sta tus quo app roach  is 
th a t h igh  em ission s are a n ece ssa ry  p a r t  o f  the life  p lan s  o f  p eo p le  in  the 
d ev e lo p ed  co u n tr ie s  and  a d ram atic  d ecrease  in  em iss io n s  w o u ld  fru s tra te
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their legitim ate expectations o f  being able to carry out their im portant projects 
in  life  s in ce  th ese  p ro je c ts  are o ften  in e x tr ic a b ly  em b ed d ed  in  the w h o le  
techno log ical and econom ic su rround ing  w hich cu rren tly  is fossil fuel b ased .72 
A rg u m en ts  h ave a lso  b een  ad v an ced  fo r the co n tin u an ce  o f  s ta tu s  quo 
d is tr ib u tiv e  crite rio n  b y  ap p ly in g  the th eo ry  o f  ju s t acq u is itio n  o f  p ro p erty  
r igh ts  , p ro p o u n d ed  b y  Jo h n  L o ck e .73 H ow ever, th ese  argum en ts  have been  
reb u tted  and m an y scho lars have show n th a t h is to r ic a lly  h igh  em itters have 
le ft n e ither enough no r goo d  for o ther countries, and consequently , there is 
a duty to em it less in  the future rather than a righ t to em it m ore .74

Thus, a right o f  the h isto rica lly  large em itters to the status quo cannot be 
ju s t if ied  on the g rou nd  o f  its m oral appeal. D eve lo p in g  co un tries, in c lu d in g  
In d ia  and  C h in a , have g e n e ra lly  a rg u ed  s tre n u o u s ly  a g a in s t  a s ta tu s  quo 
ap p ro ach  to c lim a te  ch an ge  as th is  ap p ro ach  rew ard s  h ig h  em itte rs  and  
p en a lizes  lo w  em itters , thereby, in s titu t io n a liz in g  in eq u a lity .75 H ow ever, from  
the real-w orld po litics, it  was necessary to include grandfathering  for developed 
n atio n s  as a n ece ssa ry  f irs t step to b r in g  ex is t in g  p o w er re la tio n s on b o ard  
fo r an effective c lim ate stra tegy .76

F rom  the a fo re sa id  d eb a te s  re g a rd in g  ju s t ic e  n a r ra t iv e s  in fo rm in g  the 
d isco u rse  o f  c lim ate  ch an ge , it  b eco m es am p ly  c le a r  th a t th ere  is no one 
th eo ry  o f  justice  that can com prehend  the dynam ics o f  c lim ate change. A nd 
therefore, o f  late, there have been attem pts to develop an approach o f  hybrid  
acco un t to c lim ate ju s t ic e .77

H istorical responsibility approach

A s the c lim ate  c r is is  is w o rsen in g , as s tro n g  p o lit ic a l d ebate  to fin d  an 
eq u itab le  b u rd en -sh a r in g  fram ew o rk  is g a in in g  g ro u n d .78 It is im p o rtan t to

2016] F igh tin g  20 C els iu s: The Q uest f o r  C lim ate J u s t i c e  71

72 L. H. M eyer, Cosm opolitan Communities in A. Coates (ed.), In tern a tion a l Ju stice, 
89-110 (2000).

73 E. Peterson and F. Wesley, The Ethics of Burden-Sharing in the Global Greenhouse
11 J o u rn a l o f  A gr icu ltu ra l a n d  E nvironm en ta l E thics 167 196 (1999).

74 See Peter Singer, One World, (New Haven, Yale University Press, 2002).
75 See, for instance, In d ias submissions to UNFCCC, available at. http:/unfccc.int. (last 

visited on Dec. 22, 2015).
76 Supra  note 70.
77 Supra  note 34; See also, Eric A. Posner & D W eisbach, C lim ate Change Ju st ic e  

(Princeton University Press, 2010); Amratya Sen, Rights and Agency 11(1) Philosophy 
and  Public A ffa irs 3-39 (1982); M artha Nussbaum & Amratya Sen, The Q uality o f  L ife 
(Oxford University Press, Oxford, 1992).

78 See generally, Simon Caney, Environmental Degradation, Reparations and the Moral 
Significance of History 37(3) Jou rna l o f  Socia l Philosophy 464-82 (2006); and, Climate



know  how  clim ate change stem s from  h is to rica l em issions and how  h arm fu l 
th a t is g o in g  in  o rd e r  to fix  re sp o n s ib ility . T he co m p lex it ie s  o f  p o te n tia l 
ap p ro ach es  to  a d d re s s in g  c lim ate  ch an ge  are s ig n if ic a n t  g iv en  the g lo b a l 
m ovem ent and cum ulative im pact o f  GHG em issions, as w ell as the sign ificant 
econom ic im p lic a t io n s  o f  re g u la t in g  ac t iv it ie s  in to  ev e ry  a sp ec t o f  h um an  
life. The United N ations Fram ework Convention on Climate Change (UNFCCC) 
recogn ition  th at the la rg e st share o f  h is to rica l and cu rren t g lo b a l em issions 
has o rig inated  in developed  countries, th at p er cap ita em issions in develop ing 
countries are still re lative ly  lo w  and that share o f  g lobal em issions o rig in ating  
in  d e v e lo p in g  c o u n tr ie s  w ill  g ro w  to m ee t th e ir  so c ia l an d  d e v e lo p m e n t 
needs .79 The UNFCCC affirms that the legitim ate priority needs o f  developing 
c o u n tr ie s  fo r  th e  a c h ie v e m e n t o f  su s ta in e d  e co n o m ic  g ro w th  an d  the 
e ra d ic a t io n  o f  p o v e r ty  , be  g iv e n  due c o n s id e ra t io n  an d  in  o rd e r  fo r 
d ev e lo p in g  co u n tr ie s  to p ro g re ss  to w ard s  su sta in ab le  so c ia l and  eco n om ic  
developm ent, th e ir en ergy  consum ption  w ill n eed  to grow. 80 As the u ltim ate 
o b jec tiv e  o f  the U N F C C C  is  to ach iev e  in  acco rd an ce  w ith  the re lev an t 
p ro v is io n s o f  the conven tion  stab iliza tio n  o f  g reenh o use  gas concen trations 
in  the a tm o sp h ere  at a le v e l th a t w o u ld  p rev en t d an gero u s an th ro p o gen ic  
in te r fe re n c e  w ith  the c lim ate  sy stem  , 81 th is  u n d e rp in s  the im p o rtan ce  o f  
cum ulative  em ission s and  the h is to r ic a l re sp o n s ib ility  th a t go es a lo n g  w ith  
the con tribution  to the stock o f  g reenhouse gases in  the atm osphere, that is, 
an issue o f  d is tr ib u tiv e (an d  resto rative) ju stice .

T hus, the app rop ria te  d is tr ibu tio n  o f  G H G s sh ou ld  re f le c t the h is to rica l 
fact that industria lized  countries have been em itting  G H G, since the industria l 
revolution. T herefore , th ey  should  m ake rad ica l cuts and develop ing countries 
m ay perm issib ly increase their GHG em issions.82 The total stock o f  greenhouse
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gases in  the atmosphere has a strong effect on climate. This stock is determ ined 
b y  the accum u la ted  em ission s o f  G H G s in  the a tm osphere . It fo llow s th at 
cum ulative  em iss ion s have a p ro fo u n d  in flu en ce  on the lo n g  te rm  in crease  
o f  g lo b a l tem p eratu re . T he deve lop ed  co u n tries , re sp on sib le  fo r m ore than  
th ree  tim es  as m an y  e m iss io n s  b e tw een  1850  an d  2 0 02  th an  d e v e lo p in g  
c o u n tr ie s ,83 h ave  a c c u m u la te d  a h is to r ic a l em is s io n s  d eb t m a k in g  th em  
accountab le for the am ount o f  GHG em issions lo cked  up in  the atm osphere 
em an atin g  from  a co u n try  s h is to r ic a l em ission s. It dem ands th at the m ajo r 
em itters o f  the p ast also undertake the m ajo r em ission  reductions in future as 
th e  a c c u m u la tio n  o f  g re en h o u se  g a se s  in  th e  a tm o sp h ere  is  m o st ly  th e ir  
re sp on sib ility  and the absorptive capac ity  o f  nature is equally  a lloca ted  to all 
hum an beings, no m atter w hen or w here they  liv e .84 A  recen t study ind icates 
that a sim ple per cap ita d iv ision  o f  the to tal carbon budget availab le betw een 
1870 and 2100 am ong all countries, resu lts in  a carbon budget en titlem ent o f 
210 G T C 0 2 to annex-I countries, which have already em itted about 380 G TCO 2, 
that is, 169 G T C 0 2 above the ir entitlem ents till 2012 itse lf .85

Thus, it  is am ply clear that the responsib ility  o f  addressing  clim ate change 
p ro b lem  sh o u ld  sq u a re ly  lie  on  d eve lo p ed  in d u s tr ia liz e d  n a tio n s  since they  
have cau sed  the p ro b lem , i .e ., the p o llu te r  sh o u ld  p ay  . T h is p r in c ip le  has 
d isce rn in g  ap p ea l and has been  affirm ed  in  a num b er o f  in te rn a tio n a l leg a l 
ag reem en ts .86 S ince the in d u str ia liz ed  coun tries, due to th e ir  p as t cum ulative 
e m is s io n s , h ave  cau sed  c lim a te  ch an g e , th e y  sh o u ld  b e a r  the b u rd en s  o f  
clim ate change due to their h isto rica l accoun tab ility .87 IPC C  also cites p o llu ter 
pays p rincip le  (PPP) as a possib le  p rinc ip le  o f  ju stice , am ongst o th ers .88 Both
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83 Kevin B aum ert, T im othy H erzog, e t  al. (ed .), N aviga tin g the N um bers: G reenhouse 
Gas D ata and  In te rn a tion a l C lim ate P o licy  (W ashington: W orld Resources Institu te,
2005).

84 Eric. Neumayer, In Defence of Historical Accountability for Greenhouse Gas Emissions 
33(2) E co lo g ica l E conom ics  185-92 (2000).

85 Supra note 26. See also, Climate Wrongs and Human Rights Oxfam Briefing Paper, 
117, ava ilab le at. h ttp ://w w w .oxfam .org/en/policy/bp117-clim ate-w rongs-hum an- 
rights-0809 (last visited on Dec. 20, 2015).

86 Patricia B irnie and A llen Boyle, In terna tiona l Law and the E nvironm ent 92-95 (Oxford 
U niversity Press, 2002); and P. Sands, P rin cip les  o f  In te rn a tion a l E nvironm en ta l Law  
279-84 (Cambridge University Press, 2003).

87 Simon Caney, Cosmopolitan Justice, Responsibility and Global Climate Change 18
L eid en  J o u rn a l o f  In tern a tion a l L aw  747-775 (2005); and Survey A rtic le :
Cosmopolitanism and The Law of Peoples 10 The Jou rn a l o f  P o litica l Philosophy 95­
123 (2002).

88. Supra  note 20.

http://www.oxfam.org/en/policy/bp117-climate-wrongs-human-


the U N FC C C  and K yoto P ro toco l p rov ide an answ er, a lb e it p artia lly , to the 
is su e  o f  r e s p o n s ib il i ty  fo r  d a m a g e .89 T he B ra z il ia n  p ro p o sa l w as m o st 
p ro m in en t w h ich  took  acco un t o f  h is to ric a l re sp o n s ib ility .90

The argum ents p re ssed  aga in st the h is to rica l re sp o n s ib ility  v iew  advocate 
th at peop le  were excusab ly igno ran t o f  the effects o f  th e ir  actions and it is 
th ere fo re  w ro n g  to h o ld  them  m o ra lly  re sp o n s ib le  fo r those  em ission s . To 
m ake p eop le  liab le  for th e ir  em ission s w hen  th ey  cou ld  n o t h ave know n o f  
the consequ ences o f  th e ir  actions is d eep ly  u n fa ir  to th em .91 H ow ever, th is 
ob jection  has little force against the GHG em ission since m id  1980s or 1990s, 
w hen the IPCC issued  its first assessm ent repo rt, as a consequence o f  w hich 
they  shou ld  have acted  in  a p recau tio n a ry  m an n er ra ther than  choosing  the 
business as u sua l p a th .92 T hus, the claim  th at deve loped  nations shou ld  not 

be m ade liab le  to b ear the burdens o f  c lim ate change lo ses its force due to 
th e ir  in c e s s a n t en g a g e m e n t in  the h a rm fu l b e h a v io u r  even  a f te r  le a rn in g  
about the effects o f  th e ir  actions. A lso  th e ir  c la im  o f  excusab le igno rance 
does n o t h o ld  m uch  g rou nd , p a r ticu la r ly  b ecause o f  the fac t th a t th ey  have 
g a in ed  m uch  b ecau se  o f  th e ir  en e rg y  in ten s iv e  lif e s ty le . B o rd e r in g  on the
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89 See, in particular, UNFCCC, art. 4.1(b) that lays substantive obligations by obliging 
all parties to formulate and implem ent national or regional programmes containing 
measures to m itigate clim ate change and measures to facilitate adequate adaptation 
to climate change . Further, annex II countries have accepted a general obligation to 
assist develop ing countries in  m eeting the costs o f adaptation  under certain  
circum stances and providing new and additional resources to meet the agreed full 
increm ental costs o f im plem enting measures as w ell as assisting developing county 
Parties that are particu larly vulnerable to the adverse effects of clim ate change in 
meeting costs o f adaptation to those adverse effects . (See, in  particular, UNFCCC, 
art. 4.3 & 4.4).

90 UNFCCC/AGBM/1997/Misc.1/Add.3, Paper no.1; see also, La Rovere, Lhaura Volente 
deM acedo, et.a l., The B razilian  P roposal on R elative R esponsib ility  for G lobal 
W arming in K. Baum ert, Odile B lanchard, e t a l.(eds.), Build in g on the Kyoto P rotoco l: 
O ptions f o r  P ro tection  the C lim ate 157-73 (W ashington, 2002).

91 Axel Gossiers, H istorical Emissions and Free Riding 11(1) E thica l Perspectives 36-60 
(2004); see also, D erek Parfit, Reasons and  P ersons (Oxford U niversity Press, 1984)

Parfit suggests non-identity problem arguing that present rich people cannot be 
made accountable for historical injustices; G.A. Cohen, On the Currency of Egalitarian 
Justice 99(4) Ethics 906-44 (1989).

92 IPCC gave five consistent reports, each with increased certainty, holding anthropogenic 
activities as cause o f increased global warming. A ll reports are available at. http:// 
www.ipcc.ch. (last visited on Dec. 20, 2015); see also, Paul Baer, Adaptation: Who 
Pays Whom? in W  Neil,Jouni Paavola, e t al., (eds), Fairness in A daptation to Climate 
Change 13-27(2006); see also, UNFCCC, art 3.3 that provides for a precautionary 
approach to combat clim ate change.
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sam e an a lo gy , som e sch o lars  have argu ed  th a t p re sen t g e n e ra t io n s  sh ou ld  
be d u ty -b o u n d  to  p a y  fo r  th e  h ig h  e m is s io n s  c au se d  b y  th e ir  p re v io u s  
g e n e ra tio n s  s in ce  th e ir  cu rren t h o ld in g s  have a r isen  on acco u n ts  o f  these  
p a s t  em iss io n s  and  th u s , th e y  m ay  be lia b le  to co n tr ib u te  to the co st o f  
c o m b a tin g  c lim a te  c h a n g e .93 T h e h is to r ic a l r e s p o n s ib il i ty  h as a lso  b een  
re f le c ted  in the p rin c ip le  o f  com m on bu t d iffe ren tia ted  resp o n s ib ilitie s  and 
respective capab ilities (C BD R-RC) that gu ides the future developm ent o f  the 
c lim ate  change reg im e .94

IV Changing contours of differentiation: A snapshot from Rio to
Paris

A m a rty a  Sen  in  I d ea  o f  J u s t i c e 95 ta lk s  ab o u t tw o  fu n d am e n ta l co n cep ts  
taken  from  San sk rit lite ra tu re  on eth ics and ju s tice , n iti  and n ya ya . W hereas, 
n ya ya  s tan d s  fo r a co m p reh en s iv e  co n c e p t o f  re a liz e d  ju s t ic e  in to  w h o se  
line o f vision the role o f institutions, rules and organization have to be assessed, 
n it i  s tan d s  fo r o rg a n iz a t io n a l p ro p r ie ty  and  b e h a v io u ra l c o rre c tn e ss . T he 
c o n c e p t o f  co m m o n  b u t d if f e r e n t ia te d  r e s p o n s ib il i ty  an d  re sp ec t iv e  
c a p a b ili t ie s  (C B D R -R C ) w h ich  is  a p iv o ta l p r in c ip le  o f  in te rn a t io n a l 
environm ental law 96 assum es the role o f  a n iti that has the capacity to arguably 
address and lead  the w orld  com m unity tow ards the ch erish ed  id ea l o f  nyaya , 
th a t is , ju s t ic e  in  the co n tex t o f  c lim ate  ch an ge . C B D R -R C  b y  p ro m o tin g  
equ ity  or fa irness helps to bridge the d istance betw een the fo rm al equality  o f 
s ta te s  u n d e r  in te rn a t io n a l law  and  deep  in e q u a lit ie s  in  w ea lth , p o w er and 
h isto rica l resp on sib ility  that d ivide them . CBD R-RC prom otes equ ity  w herein  
a reg im e is so u gh t w here  d iffe ren ces am ong p a rtic ip an ts  are acco u n ted  fo r 
in  the re lev an t ru le s  and  o b lig a tio n s .97 C B D R -R C  is the go ld en  th read  th at 
runs th rough  the U N FC C C  gu id in g  the p rocess o f  appo rtio n m en t.98

T he d iffe ren tia l trea tm en t in  in te rn a tio n a l en v iro n m en ta l ag reem en ts  can 
be d iv ided  in to  th ree  b ro ad  catego ries , such as, p ro v is io n s th a t d ifferen tia te
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93 Supra  note 59; see also, Paul Baer, John H arte, e t al. Equity and Greenhouse Gas 
R esponsib ility 289 S cience 22-87 (2000).

94 See, UNFCCC, art. 3.1; UNCED, Rio Declaration, pri. 7.
95 Am artya Sen, The Idea o f  Ju stice  20 (Penguin Books, A llen Lane, 2009).
96 H. Tuula, The Common B u t D iffe r en tia ted  R esp on sib ilitie s  P r in cip le  in M u ltila tera l 

E nvironm en ta l A greem en ts  (Frederick, MD: Aspen Publishers, Inc., 2009).
97 F. D. Hackett, Fairness and Freedom  (New York, NY: Oxford University Press, 2012).
98 P. Joffe, David Was Row, et al, Equity Lessons from M ultilateral Regime for the New 

Climate Agreem ent , Working Paper. W ashington, DC: World Resources Institute, 
ava ilable at: h ttp :ww w .clim atejusticedialogue.org (last v isited  on Dec. 29, 2015)

http://www.climatejusticedialogue.org


b e tw een  d ev e lo p ed  and  d e v e lo p in g  co u n tr ie s  w ith  re sp e c t to th e  c e n tra l 
o b lig a tio n s ; d ifferen tia tio n  w ith  resp ect to im p lem en tatio n  such as phased -in  
com pliance and  de layed  rep o rtin g  sch ed u les ; and  the g ran tin g  o f  assistan ce  
in  th e  fo rm  o f  c a p a c ity  b u ild in g , f in a n c ia l r e so u rc e s , an d  tr a n s fe r  o f
te c h n o lo g y .99

The U N FCCC set as its ultim ate objective the stab ilization o f  atm o-spheric 
co n cen tra tio n  o f  g reen h o u se  g ases  at a lev e l th a t w ou ld  p rev en t d angerous 
an th ro p o gen ic  in te rfe ren ce  w ith  the c lim ate  system . Such a lev e l sh ou ld  be 
achieved w ith in  a tim e-fram e suffic ien t to allow  ecosystem s to adap t n atu ra lly  
to c lim ate change, to ensure th a t food  p ro d u ctio n  is n o t th rea ten ed  and to 
en ab le  eco n o m ic  d ev e lo p m en t to  p ro c e e d  in  a su s ta in ab le  m an n er .100 In 
tune w ith  U N FC C C  s o b jective , the in te rn a tio n a l com m unity  ag reed  to lim it 
g lo b a l tem p e ra tu re  in c re a se  b e lo w  20 ce ls iu s  above p re - in d u s tr ia l le v e ls .101 
T he recen tly  co n c luded  Paris A greem en t also affirm s the sam e g o a l.102

T h e p r in c ip le  o f  C B D R  h as  its  g e n e s is  in  th e  1992  U n ite d  N a tio n s  
C onference on E nv ironm en t and D evelo p m en t (U N CED ) as fo llo w s :103

States shall co-operate in  a spirit o f  global partnership to conserve, 
p ro te c t  an d  re s to re  th e  h e a lth  an d  in t e g r it y  o f  th e  E a rth  s 
e c o sy s te m . In  v ie w  o f  th e  d if f e r e n t  c o n tr ib u t io n s  to  g lo b a l 
e n v iro n m e n ta l d e g ra d a t io n , S ta te s  h ave  co m m o n  b u t 
d if f e r e n t ia te d  r e s p o n s ib il i t ie s . T h e  d e v e lo p e d  c o u n tr ie s  
acknow ledge the responsib ility  that th ey  bear in the in ternationa l 
p ursu it o f  sustainab le developm ent in v iew  o f  the p ressures their 
societies p lace on the g lobal environm ent and o f  the technologies 
and  f in an c ia l re so u rces  th ey  com m and .
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99 Lavanya R ajam ani, D iffe r en t ia l T rea tm en t in In te rn a tion a l E n vironm en ta l L aw  129­
75 (Oxford University Press, 2006).

100 UNFCCC, art. 2 The UNFCCC establishes an evolving framework with more than 
500 decisions by 21 Conferences of the Parties (COPs) and eleven meetings of the 
Kyoto Protocol parties.

101 See Copenhagen Accord, U.N. Doc. FCCC/CP/2009/L.7 (last visited on Dec. 18, 
2015).

102 See Paris Agreement, art. 2, UN Doc. FCCC/CP/2015/L.9 (last visited on Dec. 25, 
2015); The agreem ent also enjoins upon countries to pursue efforts to lim it the 
tem perature increase to 1.50 celsius above pre-industrial levels.

103 UNCED, pri. 7.



This concept o f  CBD R has d irect linkages w ith  the contributions to g lobal 
env ironm ental d eg rad atio n .104 H ow ever, th is co n cep t o f  C B D R  was stretched  
to CBD R & RC in the UNFCCC covering respective capabilities . The rephrasing 
o f  CBD R to CBD R-RC in the UNFCCC is as follows:105

The parties shou ld  p ro tec t the clim ate system  for the b en efit o f 
p re sen t and  fu tu re  g en e ra tio n s  o f  h u m an k in d , on the b as is  o f  
eq u ity  and  in  acco rdan ce  w ith  th e ir  com m on b u t d iffe ren tia ted  
r e s p o n s ib il i t ie s  an d  re sp ec t iv e  c a p a b ili t ie s . A c c o rd in g ly , the 
d ev e lo p ed  co u n try  P a rt ie s  sh o u ld  take  the le a d  in  c o m b a tin g  
c lim ate  change and  the adverse effec ts  th ereo f.

E volv ing from  the notion o f  the com m on heritage o f  m ankind and hav ing 
its  g e n e s is  in  fa irn e s s , C B D R -R C  e s ta b lish e s  u n e q u iv o c a lly  th e  co m m o n  
re sp o n s ib ility  o f  sta tes fo r the p ro tec tio n  o f  g lo b al en v iro n m en t b u t bu ild s 
on the ackn o w led gm en t b y  in d u s tr ia l co u n tr ie s  th a t th ey  b ear  the p r im ary  
re sp o n s ib ility  fo r c rea t in g  the g lo b a l en v iro n m en ta l p ro b lem  by tak in g  in to  
a c c o u n t the c o n tr ib u t io n s  o f  s ta te s  to e n v iro n m e n ta l d e g ra d a t io n  in  
d e te rm in in g  th e ir  lev e ls  o f  re sp o n s ib ility  u n d er the reg im e. In d o in g  so, it 
recognizes broad distinctions betw een states, w hether on the basis o f  econom ic 
deve lopm en t or consum ption  levels. F urther, the ex ten t to w h ich  develop ing  
c o u n try  p a r t ie s  w ill  e f f e c t iv e ly  im p le m e n t th e ir  co m m itm en ts  u n d e r  the 
convention  w ill depend on the effective im p lem entation  by developed country 
P a r t ie s  o f  th e ir  c o m m itm en ts  u n d e r  th e  co n v en tio n  re la te d  to  f in a n c ia l 
re so u rces  and  tr an s fe r  o f  te ch n o lo g y  and  w ill take fu lly  in to  acco u n t th a t 
econom ic and  so c ia l d eve lop m en t and  p o v erty  e rad ica tio n  are the firs t and 
o v err id in g  p r io r it ie s  o f  the d eve lop in g  co un try  P arties .106

CBDR-RC is reflected in the structure o f article 4 o f the UNFCCC pertain ing 
to com m itm ents o f  deve loped  coun tries and o th er p arties  in c lu d ed  in  annex 
I. H ow ever, the w ords, resp ectiv e  c ap ab ilitie s  , as d e lin ea ted  in  artic le  3 .1 , 
h as been  rep laced  b y  and th e ir  sp ec ific  n a tio n a l and  reg io n al d eve lop m en t 
p r io r it ie s , o b jec tiv e s  and  c ircu m stan ces  . F u rth e r  d iffe ren t ia t io n  is ev id en t 
th rough  add itional com m itm ents to p rov ide fin an ce ,107 assistance w ith  costs
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104 Harald W inkler & Lavanya Rajamani, CBDR&RC in a Regime Applicable to All 
Climate Policy, 2013, available at. http://dx.org/10.1080/14693062.2013.791184 (last 
visited on Dec. 22, 2014).

105 UNFCCC, art. 3.1.
106 Id., art. 4.7.
107 Id., art. 4.3.
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o f  a d a p ta t io n 108 an d  te c h n o lo g y .109 T h e U N F C C C  d e lin e a te s  sp e c if ic  

com m itm ents on adaptation  to be taken  by various categories o f  countries in  

tune w ith  CBD R-RC.110 The d ifferentiation betw een countries based on CBD R- 

RC invo lves two m arkers o f  d iffe ren tia tio n : co n trib u tio n  to env ironm en ta l 

d eg rad ation  and cap ac ity/ reso u rces  to take response m easu res .111 A lthough  

C B D R -R C  is  r e f e r r e d  g e n e r a l ly  to  m it ig a t io n , th e  U N F C C C  e n v is a g e s  

d iffe ren tia tio n  in  re la tio n  to the p ro v is io n  o f  su p p o rt as w e ll and  annex II 
c o u n tr ie s  are re q u ire d  to  p ro v id e  s u p p o r t  to  d e v e lo p in g  c o u n tr ie s . 

D iffe ren tia tio n  is less  freq u en tly  ap p lied  to ad ap ta tio n  n o tw ith stan d in g  the 
fac t th a t the m o st v u ln e rab le  co u n tr ie s  and  co m m u n ities  h ave co n tr ib u ted  

least to the p rob lem .112 Article 3.1 introduces CBD R &  R C  as a princip le in  the 

context o f  p ro tectin g  the clim ate sy s tem , bu t no t exp lic itly  as a p rincip le  for 

adaptation . The U N FCCC includes adaptation  in  article 3.3, w hich  en jo ins all 

p arties  to take p recau tio n a ry  m easures aga in st the adverse effects o f  c lim ate 

change ta k in g  in to  acco u n t d iffe re n t so c io -eco n o m ic  co n tex ts  . H ow ever, 

a r t ic le  4 .4  u se s  m a n d a to ry  lan g u ag e  b y  re q u ir in g  d e v e lo p e d  co u n tr ie s  to 

ass is t the d eve lop in g  co u n try  p artie s  th a t are p a r ticu la r ly  vu ln erab le  to the 

adverse effects o f  c lim ate change in  m eetin g  costs o f  adap tation  .

T he sta rk  d iffe ren tia t io n  in  C B D R -R C  is fu rth e r  re f le c ted  in  the Kyoto 

P ro to c o l w h e re b y  d e v e lo p e d  c o u n tr ie s  a g re e d  to  an av erage  e m is s io n  

reduction  o f  5 p ercen t below  1990 levels b y  2008-2012, the first com m itm ent 

period .113 The Kyoto Protocol adopted a simple two-tiered system  for assign ing 

responsib ility, la rge ly  in  the form  o f  m itigation  targets. The p ro toco l assigned 

targets to som e countries and none for o thers. Spec ifica lly , it  defined  targets 

fo r bo th  countries th a t w ere m em bers o f  the O ECD  in 1990 and coun tries 

th at were in transition  to a m arket econom y at the tim e. H ow ever, no targets
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108 Id., art. 4.4.
109 Id., art. 4.5.
110 Id., art. 4.8 and 4.9.
111 Supra note 104.
112 Ib id .
113 Supra note 11; since US refused to join Kyoto Protocol and some countries set no

targets beyond 2012, the Kyoto Protocol now covers less than 15 percent of global
em issions; see also, Lavanya Rajam ani, D ifferen tiation  in a 2015 Agreem ent , 
ava ilab le a t : h ttp ://w w w .c2es.o rg/pub lications/d ifferen tiation -in -a-2015-
agreem ent(last visited on Dec. 28, 2015).
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w ere estab lished  fo r develop ing  countries. N everthe less , d evelop ing  countries 

could  still partic ipate vo lun tarily  in  the clean developm ent m echan ism  (CDM ). 
The C D M  a llow ed  annex  B co un tries  to earn  c e r tif ied  em iss ion  reductio n s 
(C E Rs) cred its th ro ugh  em issio n -red u ctio n  p ro jec ts  in  d eve lop in g  countries.

T he fu rth er d ifferen tia tio n  th rough  C BD R-RC  was ev iden t in B ali A ction  

P la n 114 w h ich  en v is io n ed  m easu rab le , rep o rtab le , and  v e r if iab le  m itig a t io n  
ac tio n s  o r co m m itm en ts  b y  d ev e lo p ed  c o u n tr ie s ; m it ig a t io n  ac tio n s  by 

develop ing countries; and techno logy, financing, and capacity-bu ild ing  support 

fo r  d e v e lo p in g  c o u n tr ie s . T he N a tio n a lly  A p p ro p r ia te  M it ig a t io n  A c tio n s  

(N A M A s) d id  n o t co n stitu te  b in d in g  o b ligation s for d eve lop in g  coun tries in 

co n trast to those o f  deve loped  co u n tr ie s .115 W ith  the C openhagen  A cco rd 116 

an d  C an cu n  A g re e m e n ts ,117 th e  p a r t ie s  e s ta b lish e d  a p a r a lle l b o tto m -u p  
fram ew o rk , w ith  co u n tr ie s  u n d e r ta k in g  n a tio n a l p le d g e s  fo r  20 20  th e reb y  

attracting  b roader partic ipation , includ ing, for the first tim e, specific m itigation  
p led g es  b y  d ev e lo p in g  co u n tr ie s . U n like  the K yoto  P ro to co l w ith  its  tw o ­

tie re d  sy s tem , th e  C o p en h agen  A cco rd  se ts  up a th re e - t ie r e d  sy s tem  fo r 
assign in g  resp on sib ility  to cut em issions. T hese tiers are: d eveloped  countries 

w ith  q u an t if ie d  ta rg e ts ; d ev e lo p in g  co u n tr ie s  w ho  w ill take som e ac tio n ; 

and  le a s t  d e v e lo p e d  c o u n tr ie s  (L D C s) and  sm a ll is la n d  d e v e lo p in g  s ta te s  
(SIDs) who m ay take action, contingent upon fund ing from  the in ternational 
co m m u n ity .

The D urban  P la tfo rm  for E nhanced  A ction 118 adopted  at CO P 17 in 2011 

ca lled  for a p ro to co l, an o th er le g a l in s tru m en t o r an ag reed  ou tcom e w ith  

le g a l fo rce u n d er the C o n ven tio n  ap p licab le  to a ll P artie s  , p o s t 20 20 , b u t 

p ro v id ed  no fu rth er substan tive gu idance. T he C O P-19 at W arsaw 119 invoked  
all p artie s  to sub m it in tend ed  n a tio n a lly  determ in ed  con tribu tions (IN D Cs) 
w ell b efo re the Paris C onference, s ign a llin g  an im p o rtan t bo ttom -up  feature
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o f  the em erg in g  ag reem en t. IN D C s rep resen ted  each  co u n try  s se lf-d e fin ed  

m itigation goals for the period beginn ing in 2020. D evelop ing countries offered 
a range o f  app roaches, in c lu d in g  ab so lu te  econom y-w ide ta rge ts , reductions 

in em issions in tensity  (em issions p er un it o f  G D P), reductions from  pro jected  
b u sin ess  as u su a l em iss ion s and  red u ctio n s in  p e r-c ap ita  em ission s.

T he recen tly  co ncluded  Paris A greem en t120 reflects  a h yb rid  approach  to 

ach ieve b ro ad  p a r t ic ip a tio n , b len d in g  b o ttom -u p  f le x ib ility , w ith  to p -d o w n  
ru les, to p rom ote accoun tab ility  and am bition . The Paris A greem en t strikes a 

delicate balance betw een  co llective am bition  o f  g lo b a l effo rts to low er GHG 
em iss io n , d if fe re n t ia t io n  b e tw een  d ev e lo p in g  and  d ev e lo p ed  co u n tr ie s  and 

m obilization o f  financial resources needed for support. It is a deal o f  collective 

in te llig en ce . It p rov ides a tim etab le  for in c reas in g  the am b ition  o f  coun tries 
em iss ion  p led ges  as tech n o lo g y  im p ro ves and  experien ce  accu m u la tes . The 

a g reem en t ends the s tr ic t  d if fe re n t ia t io n  b e tw een  d eve lo p ed  and  d e v e lo p ­

in g  co un tries  th a t ch arac te r iz ed  ea r lie r  e ffo rts , rep lac in g  it  w ith  a com m on 

fram ew ork th at com m its all countries to p u t forw ard  the ir b est efforts and to 
s tre n g th e n  th em  in  th e  y e a rs  ah ead . T h is  in c lu d e s , fo r  the f ir s t  t im e , 

re q u ire m e n ts  th a t  a ll p a r t ie s  r e p o r t  r e g u la r ly  on  th e ir  e m is s io n s  and  
im p le m e n ta t io n  e f fo r ts , an d  u n d e rg o  in te rn a t io n a l rev iew . T h ere  is  a 

fu n d am en ta l sh if t  aw ay  from  the b in a ry  ap p ro ach  o f  the K yo to  P ro to co l 

to w ard s a m o re  n u an ced  fo rm s o f  d if fe re n t ia t io n , re f le c te d  d if fe re n t ly  in  

d if fe r e n t  p ro v is io n s . F or ex am p le , th e re  is  no  m e n tio n  o f  th e  an n ex  I 

(deve loped ) and  n o n -an n ex  I (d eve lo p in g) c a tego rie s  w h ich  w ere o r ig in a lly  
there in  the UNFCCC. M any provisions establish com m on com m itm ents while 

a llo w in g  f le x ib il i t y  to a c co m m o d a te  d if f e r e n t  n a t io n a l c a p a c it ie s  and  

c ircum stan ces , e ith er th rough  se lf-d if fe ren tia t io n , as im p lic it in  the concep t 
o f  n a tio n a lly  determ ined  con tribu tions, o r th rough  m ore deta iled  operational 

ru les  s till to be d eve loped . T he P aris A g reem en t a rt icu la te s  tw o lo n g -te rm  
e m is s io n  g o a ls : f i r s t , a p e a k in g  o f  e m is s io n s  as so on  as p o s s ib le , w ith  a 
reco gn it io n  th a t it  w ill take lo n g e r  fo r d ev e lo p in g  co u n tr ie s , and  s e c o n d , a
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goa l o f  net greenhouse gas n eu tra lity  in  the second h a lf  o f  this century. The 

a g re e m e n t a lso  e n co u rag e s  c o u n tr ie s  to d eve lo p  an d  co m m u n ica te  lo n g ­

term  low  em ission  developm ent strateg ies. T he core m itigatio n  com m itm ents 

are com m on to all parties, but there is some d ifferen tiation  in the expectaions 

set: developed  countries shou ld  undertake abso lu te econom y-w ide reduction  

targets, w hile develop ing countries are encouraged to m ove tow ard econom y- 

w ide targets over time. T ransparency is the w atchw ord in  the Paris A greem ent 

fo r  h o ld in g  c o u n tr ie s  a c c o u n ta b le . F u r th e r , th e  d e v e lo p e d  c o u n tr ie s  are 

co m m itted  to p ro v id e  f in an ce  fo r m itig a t io n  and  ad ap ta tio n  in  d ev e lo p in g  

coun tries in  co n tin uatio n  o f  th e ir  ex is t in g  o b lig a tion s u n d er the conven tion  

w h ereas  o th e r  p a r t ie s  are en co u rag ed  to p ro v id e  such su p p o rt vo lu n ta r ily . 

T he C O P d ec is io n  ex ten d s the $100  b ill io n -a -y e a r  go a l th ro u gh  2025 , and  

beyond that, a new  collective quantified goal. Further, for sm all island countries 

and  th o se  v u ln e rab le  to c lim ate  im p ac ts , th ere  is  a p ro v is io n  th a t ex ten d s 

W arsaw  In ternational M echan ism  for Loss and D am age, 2013 w h ich , however, 

does n o t in vo lve  o r p ro v ide  a b asis for any lia b ility  o r com pensation .

V Conclusion

The U N FCCC is likely to remain the focal po int for our response to climate 

change in  the fo reseeab le  future. T he trium ph  o f  the m u ltila te ra l p ro cess  at 

P aris  h as  a rg u a b ly  th e  p o te n t ia l to see th e  w o r ld  c o m m u n ity  su c c e e d  in  

la y in g  the fo u n d a t io n s  fo r  a sa fe  c lim ate  fu tu re . A t P aris  th e re  h as been  

c an d id  en d eav o u r fo r a le r t  d if fe re n t ia t io n  b e tw een  p a r t ie s  in  m u lt ila te ra l 

n e g o t ia t in g  p ro c e ss  an d  r e s u lt in g  ag re e m e n ts . T h e  P ar is  A g re e m e n t tie s  

to geth er n a tio n a lly  determ ined  con tribu tions (N D Cs) w ith  in terna tio n a l ru les 

and  p ro ced u re  to en su re  tran sp a ren cy  and  p ro m o te  r is in g  am b itio n . A s o f  

now, ap p ro x im ate ly  187 co u n tr ie s  have sh o w cased  th e ir  N D C s, p re sen t in g  

various 2020-2030 target reduction dates. T hese contributions come in various 

fo rm s ran g in g  from  abso lu te econom y-w ide ta rge ts  to p eak in g  years, carbon 

in ten s ity  reductions and so on. T he gu ard ra il o f  20 ce lsius can be com bated  

on ly i f  nations o f  the w orld , in particu lar, developed and develop ing countries 

e q u ita b ly  red u ce  th e ir  g re e n h o u se  gas  e m iss io n s . In  o rd e r  to  s tre n g th e n  

U N FCCC over tim e, it  is im perative to bu ild  trust and confidence that others 

are acting  and to ensure th at burdens and benefits  are fa irly  shared . In o rder 

to take the n ex t step after Paris, p a rtie s  need  to encourage g rea te r  am b ition  

for all by vetting  the offers and com m itm ents, and to showcase w illingness to 

go fu rth e r  faster. In  its quest for c lim ate  ju s tice , C B D R -R C  has re f lec ted  a
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lasting  po litical consensus that the w idest possib le co-operation by all countries 

is n eed ed  to com bat c lim ate change w ith  sh ared  re sp o n s ib ility  to act.

C om m on d e s tin y  b ecko n s us to seek  a n ew  b eg in n in g . T h is  req u ire s  a 

new  sense o f  g lo b a l in te rd ep en d en ce  and un iversa l re sp o n s ib ility  th at flow s 

naturally from  the recognition o f  the oneness o f  hum anity and is best sustained 

by a un ify in g  v ision  o f  a p eacefu l, p ro sperous w o rld  society. H um an ity  m ust 

im a g in a tiv e ly  deve lop  and  ap p ly  th is  g ran d  v is io n  o f  a su sta in ab le  w ay  o f  

life .
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