
JOURNAL OF THE INDIAN LAW INSTITUTE 

VOLUME 58 JANUARY-MARCH 2016 NUMBER 1

THE AESTHETICS OF HUMAN RIGHTS: LAW, LANGUAGE 
AND PERFORMATIVES*

U p en d ra  B a x i* *

Abstract

This paper focuses on the conceptions of normative beauty in human 
rights instruments and discourse. Two questions w ill stimulate this 
conversation: what may be normative beauty and what may, if  any, be 
the grounds of aesthetic judgement ? Guided by these questions, the paper 
will try to revisit in particular Frantz Fanons decolonial aesthetic , the 
crisis of culture thematic in Hannah Arendt, and the thought world of 

Jacques Ranciere concerning the aesthetic dimension, currently talked about 
as an aesthetic turn in political theory. The relationship between human 
rights and egalitarian inscription , as shifting geographies of sensing, seeing, 
believing, and knowing, will also be explored.

I Introduction

IN  T H IS add itio n a l to one conversation  en titled , Towards an A esthetics 
o f  H um an  R igh ts  the p r in c ip a l a rgu m en t m ade w as th a t one can  ex ten d  
aesth e tic s  to h um an  righ ts  o n ly  w hen  one co n stru c ts  n o rm ative  b eau ty  in 
th e  la w  an d  ju r isp ru d e n c e  in  th e  id e a  o f  h u m an  r ig h ts  an d  its  la w  and  
ju r isp ru d en ce . H ow  is th a t n o tio n  to be co n strued  fo r v isu a l aesth etics  and 
p o lit ic s ?  A n d  is  th a t n o rm a tiv e  b e a u ty  la w le s s  , th a t is  b e y o n d  ra t io n a l 
ju d gem en t in  the com plex  te rm s o f  T h ird  C ritiq u e  o f  Im m an uel K an t? The 
idea o f  law less order m ay also be said to be endowed w ith  norm ative beauty. 
The author revisited , the issue (in Im m anuel K ant term s) o f  subjective truth  
and  g iv in g  a ru le  to a r t , m ech an ism s th ro u gh  w h ich  th ese  b ecam e in te r- 
su b jec tiv e  and  even b ecam e su b jec tiv e  u n iv ersa ls  m a in ly  v ia  art h is to ry .

This paper was initially presented at the Law by other Means: Picturing Law, Politics 
and Justice , Warwick and Centre for Law and Governance, Jawaharlal Nehru University 
Conference in 2016. The earlier Bonn paper is now published as The Aesthetics of 
Human Rights in Rechtsanalyse als Kulturforschung 13-180 (Frankfurt am Main, Vittorio 
Kolterman; Werner Gephardt and Jan Christoph Suntrup, 205).
Research Professor, School of Law, University of Warwick.Email:U. Baxi@warwick. ac.uk. 
Ruth Lorand, A esthetic Order: A Philosophy o f  Order, Beauty and A rt (Routledge, 
London, 2000).



F o llow ing  G eorge D eleuze and Felix G uttari, chaosm os as a d iso rdered  
o rder th at vario usly  an im ates both  the arts and the id ea  o f  hum an rights. A ll 
the sam e, there  is an u n d ec la red  r igh t o f  im ag in a tio n  as a g a tew ay  th rough  
which hum an rights and arts m ay begin to converse. The im portant problem atic 
o f  ae s th e tic  regu la t io n  w here  p o sitiv e  le g is la t iv e  law  and  c rea tive  ju d ic ia l 
po w er are d ep loyed  to co n stru c t b eau ty  in  u rban  and  h is to r ic a l p laces  and 
regu la t io n  w avers b e tw een  h a rm fu l o r h arm less  ae s th e tic  w ro n gd o in g  is 
n o t a p o in t o f  d isc u ss io n  h e re .2 F in a lly , M e r lau -P o n ty  s n o tio n  o f  in te r ­
co rp o rea lity  , ju stice  o f  the flesh  and aesth es io lg ica l b o d y  in  s tud y in g  the 
d isem bodim ent practiced  in art and po litics re-inventing the notion  a p resocial 
b o d y  req u ires  se r io u s co n sid era tio n .

In this paper, the focus is on w hat has been term ed  as the aesthetic turn 
in  p o l i t ic a l  th eo ry . I t  s ig n if ie s  a t le a s t  tw o d ir e c t io n s : th e  p ra c t ic e s  o f  
d eco lo n is in g  ae s th e tic s  and  the p ro b lem s o f  m ak in g  u n iv ersa l, the cu ltu res 
o f  va lid ity .

II Decolonising aesthetics

D eco lo n is in g  aesth etics  w as a m ajo r p a rt o f  strugg le  ag a in st co lo n ia lism , 
c o lo n isa tio n , and th e ir  s iam ese tw in  im p er ia lism . It is so m ew h at u se le ss  to 
d iscuss w ith  w hom  and w hen  th is te rm  cam e to be u sed  because  m ovem ent 
a g a in s t co lo n ia lism  le d  to so c ia l th e o ry  and  v ice versa . T he te rm  d e f in ite ly  
cam e in  vo gu e  w ith  the m o vem en ts  and  s tru g g le s  fo r  in d ep en d en ce . T he 
d em an d  fo r  d e c o lo n iz a t io n  o f  k n o w led g e  in  th e o ry  an d  m o v e m e n t fo r 
epistem ic insubord ination  in m ovem ent and strugg le  were deep ly in tertw ined .

In India, the p rincip le  o f  se lf-determ ination  was reinvented  as the p ractice 
o f  d eco lo n isa tio n  w h ich  is in  it s e lf  a b e au t ifu l th o u gh t. M o h an das G andh i 
s ta r te d  the m o vem en t fo r in d ep en d en ce  w h ich  h ad  as its  co rn e rsto n e  the

2 For discussion on the ways in which practices of education and politics as human 
rightlessness are created, controlled, and distributed in Delhi; see, Upendra Baxi, 
Education in Delhi: Marginalization, Diversity and Schools , Mar. 18, 2015 (Ambedkar 

University, Delhi, mimeo); David Ghertner Rule by aesthetics: World-class City Making 
in Delhi in Ananya Roy and Aihwa Ong (eds.), Wording Cities: Asian Experiments and 
Being A rt o f  Global 279-306 (Oxford, Blackwell 2011); D. Ghertner, Analys;s of New 
Legal Discourse behind Delhi s Slum Demolitions , 43 (20) EPW  57-66 (May 2008); 
Ashok K Jain, Law and Environment (Delhi, Ascent); Stephen Legg, Spaces o f  Colonialism: 
Delhi s Urban Governmentalities (Oxford, Blackwell 2007). See also as concerns the 
notion of aesthetic harm, Larry Alexander, Plastic Trees and Gladiators: Liberalism and 
Aesthetic Regulation 16 Legal Theory 77-90 (2010); John. E. Costonis, Law and Aesthetics: 
A Critique and a Reformulation of the Dilemmas 80 (3) Michigan Law Review 355-461 
(1982); James Charles Smith, Law, Beauty, and Human Stability: A Rose Is a Rose Is a 
Rose 78(3) California Law R̂ evî ew 787-812 (1990).
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n o tio n s  o f  sa m p u rn a  swaraj:. S w a ra j is ra th e r  d if f ic u lt  to ren d e r in  E n g lish , 
ro u g h ly  i t  s to o d  fo r  c o m p le te  in d e p e n d e n c e  th ro u g h  n o n -v io le n t  and  
p e rm a n e n t  re v o lu t io n  fro m  th e B r it is h  ru le  an d  in v o lv e d  a c o n tin u o u s  
tran sfo rm atio n  o f  the society , e sp ec ia lly  in  the expecta tion s and experience 
o f  the w o rs t-o ff  o r the h ave-no ts. A  key asso c ia ted  co n cep t w as sw araj in  
ideas , first sounded by M ohandas and la ter e laborated  by ph ilo sopher K rishna 
C handra B h attach arya  in  O ctober 1931 under Sir A sutosh  M em oria l Lectures 
s e r ie s .3

B h a tta c h a ry a  e la b o ra te d  th e  n o tio n  o f  c u ltu ra l s u b je c t io n  o f  an 
u n c o n sc io u s  c h a ra c te r  w h ic h  im p lie s  s la v e ry  fro m  th e  v e ry  s ta r t  . H e 

d istingu ished  it from  cu ltural assim ilation , w hich  m ay be p o sitiv e ly  necessary  
fo r h ea lth y  p ro gress .

C u ltu ra l sub jection  occurs o n ly  w hen  one s trad itio n a l cast o f  ideas and 
sen tim en ts is su p ersed ed  w ith o u t co m pariso n  o r co m petitio n  b y  a n ew  cast 
rep resen ting  an alien culture w hich possesses one like a ghost. T h is subjection 
is slavery o f the sp irit: when a person can shake h im self free from  it, he feels 
as though  the scales fe ll from  h is eyes. H e experiences a reb irth  and th at is 
w hat I call Sw araj in  Ideas. 4

In an o th er c iv ilisa tio n a l co n tex t, W alter D. M igno lo  ad m irab ly  a rticu la tes  
th is  (as a co n cep t o f  A n ib a l Q u ijan o ): w h ile  m o d e rn ity  is  p re sen te d  as a 
rh e to ric  o f  sa lv a tio n , it  h id es  co lo n ia lity , w h ich  as in te g ra l to m o d ern ity , 
cap ita lism  and co lo n ia lity  that together estab lished  contro l o f  econom y and 
au th o r ity , o f  g en d e r  and  s e x u a lity  o f  kn o w led ge  and  su b je c tiv ity  as the 
log ic  o f  oppression  and exp lo itation . 5 H e concludes the essay by say ing  that 
de-co lon ia l p ro jects dw ell in  the borders, are anchored  in  double co nsc iou s­
ness , in  m estiz a  co n sc iou sn ess  (rac ia l and  sexual). It is a co lo n ia l sub alte rn  
ep istem o lo gy  in and o f  the g lo b a l and the va riega ted  faces o f  the co lon ial 
w ound in flic ted  by five hundred  years o f  the h isto rica l foundation  m odern ity  
as a w eapon  o f  im p eria l/ co lo n ia l g lo b a l expansion  o f  W estern  cap ita lism .

2016] The A esth etics  o f  Human R igh ts: Law, L an gua ge and  P er fo rm a tiv es  3

K.C. Bhattacharyya, Swaraj in ideas 20 Visvabharati Quarterly 103-114 (1954). The 
concept was later richly developed by K. T. Shah (who established a journal by that 
name) and Daya Krishna who elaborated this notion further in understanding the 
role of public and campus intellectuals and philosophers in India.
Id. at 103. He decried what he defends as hybridization and called for a recovery of 
the lost mind.
Walter D. Mignolo, Coloniality of Power and De-Colonial Thinking 21(2-3) Cultural 
Studies 155-167, 162 (2007).
Id. at 165.
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The words used  to describe the conso lidation  o f  the E m pire here are m ost 
im portan t: the keyw ords are co n sc io u sn ess , w o u n d , expansion and fa c e s . 
The idea o f  m odern ity  itse lf  as a weapon also fascinates in all its cruelty  and 
b a rb a r ism  b e c a u se  e x p an s io n  o f  g lo b a l c a p ita l an d  th e  r ise  o f  d o u b le  
consciousness (o f race and class, o f  the E uropean and his other) is o therw ise 
n o t p o ss ib le  w ith o u t it .7 C o lo n isatio n  as a w ound , as m ayhem  and  m urder, 
as lo o t an d  p lu n d e r , as th e f t  an d  e x p ro p r ia t io n , w ere  ac ts  p e r fo rm e d , 
em b o d ied , and  liv ed . N o t m e re ly  the p eo p le , re so u rce s , and  en v iro n m en t 
w ere exp ro p ria ted  b u t also there was a recogn isab le  ep istem ic ide  ; it  was as 
i f  th a t sou thern  know ledge and th eo re tica l th in k in g  did  no t ex is t .8

It d id  no t m atter (and even now  it  does not) th at a lm ost all figures in the 
w estern  trad ition  w ere apparen tly  un fam iliar w ith  the rich trad ition  o f  Indian  
a e s th e t ic s  w h ich  c u lm in a te s  in  A b h in a v a g u p ta , th e  11 th c e n tu ry  In d ian  
p h ilo so p h er (no ted  on ly  b y  Schopenhauer). A nd  few  in  the W est are aware 
th a t a h ig h ly  d ev e lo p ed  ae s th e tic  a ttitu d e  th e o ry  is  fo u n d  in  the S an sk r it  
w r it in g s  .9 T h ese  ex am p le s  can  be m u lt ip lie d  e n d le s s ly  in  n a r ra t iv e s  o f  
ep is tem o lo g ies  o f  the g lo b a l south  and  d iffe ren t eco lo g ies  (as B o aven tu ra  
Santos ca lls these) o f  th o u gh t and know ledge trad ition s .

H ow  th a t w ound  is v isu a lised  and p e rfo rm ed  d u rin g  the tim e/ sp ace  o f  
the co lony and how  sw iftly  th rough  the p o stco lo n ia l it  is du lled  in to  m em ory , 
and  ho w  fu rth e r  th a t m em o ry  is  tr a n s fo rm e d  in to  h is to r y  are v e ry  c ru c ia l 
m atters no t ju st for the craft o f  Clio and aesthetic th eo ry  bu t also for future 
narratives o f  g lo b a lisa tion  and neo -lib era lism . S till, we m ust note th at across 
social th eo ry  in the non-W est even today the dom inance o f  E urope is a

4 Jo u rn a l o f  th e Indian Law Institu te [VoI. 58: 1

See, especially, Freya Schwyz, D ecolonization and the Question of Subjectivity 
21(2-3) Cultural Studies 271-294 (2007); Chandra Talpade Mohnaty, Under Western 
Eyes: Feminist Scholarship and Colonial Discourses 28 (2) Signr. Journal o f  Women 
in Culture and Society (2002); Madhu Dubey, Black Women Novelists & The Nationalist 
Aesthetics (Indiana University Press, Bloomington, 1994).
Bonaventurade Sousa Santos,Epistemologies o f  the South : Ju stice against Epistem icide
(Paradigm Publishers, London, 2014).
See Richard McCarty, The Aesthetic Attitude in India and the West 36:2 Philosophy 
East and West 121-130 (1986); Raniero Gnoli, The A esthetic Experience A ccording 
to Abhinavagupta 77 (Instituto Italiano peril Medio ed Estremo Oriente, Rome, 1956); 
Kanti C. Pandey, Comparative A esthetics 153-154 (The Chowkhamba Sanskrit Series, 
vol. 1, Varanasi 1959); Sushil Kumar Saxena. A esthetical Essays: Studies in Aesthetics, 
Hindustani Music and Kathaka Dance 3-34 (Chanakya Publications, Delhi 1981); S.K. 
Saxena, The Winged Form A esth etica l Essays on H industani Rhythm  (D.K. Printworld, 
New Delhi, 2012).
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p a rt o f  a m uch m ore p ro fo u n d  th eo re tica l co nd ition  u n d er w h ich  h is to rica l 
know ledge is p roduced  in  the th ird  world . T his condition  o rd in arily  expresses 
it s e lf  in  a p arado x ica l m anner. 10

E a r lie r , an d  s t i l l  in  som e q u a r te rs , kn o w n  as th e  c o n d it io n  an d  the 
circum stance o f  the co lonial/ im perial, and later as O rien ta lism , Eurocentrism  
an d  as p o s tc o lo n ia l it y  , th is  d o m in a tio n  m ee ts  too  w ith  som e a e s th e t ic  
resistance. T he p ractice  o f dom ination  now  everyw here is n eo -co lo n ia l; n eo ­
co lo n ia l is space  and  tim e b e st d e fin ed  (in the im m o rta l w o rds o f  K w am e 
N krum ah, a freedom  fighter, thinker, and later a G hanaian President) as pow er 
w ith o u t  a c c o u n ta b i l ity  an d  e x p lo ita t io n  w ith o u t  red re ss  . 11 E p is te m ic  
in subord ination  is the w ay o f  social m ovem ent and theory in this zod iac ; the 

question  is how  did the aesthetic theo ry  p ractice  th is in  the p ast and how  its 

p rax is  now  and in  the fu ture w ill com bat th is?  B o th  question s co n fro n t us 

w ith  the p rob lem  o f  concep tua liz ing  the futures p as t (as R einhart K oselleck 

d esc rib ed  th is ) .12

III Mass Culture , Educated Philistines and Culture Industry

It m ay p erh ap s be u se fu l to rev is it these concep ts , a lb e it  b r ie f ly  h ere , to 

u n d ers tan d  do m in ation  and in su b o rd in a tio n . T he th o u gh t w o rld  o f  H annah  

A re n d t is  m o s t ly  e n g a g e d  h ere  th o u g h  T h eo d o re  A d o rn o  p e r s u a s iv e ly
13

developed the concept o f culture in d u s try . Adorno proposes the term  culture 

in d u s try  in  p lace  o f  m ass cu ltu re ; he a ffirm s th at the cu ltu re  in d u s try  is a 

c o n tro l sy stem  w h ich  co m m o d if ie s  e x p re ss io n  (an d  even  in t r a -s y s te m ic  

d issen t) and  c rea te s  its  ow n d is tin c tiv e  w ay  o f  re g u la t in g  so c ia l b eh av io u r
14

and even the p roduction  o f its norm s. He w rites:

2016] The A esth etics  o f  Human R igh ts: Law, L an gua ge and  P er fo rm a tiv es  5

10 Dipesh Chakravarty, Postcoloniality and the Artifice of Indian History: Who Speaks 
for the Indian Past? 37 Representations 1-16 (1992).

11 Kwame Nkrumah, Introduction in N eo-Colonialism , The L a stS ta ge  o f  Imperialism  
(Thomas Nelson & Sons, Ltd., London, 1965) He also said: A state in the grip of neo­
colonialism is not a master of its destiny. It is this factor which makes neo-colonialism 
such a serious threat to world peace. What Nkrumah describes as neo-colonialism 
appears to a reader, in times of hyper globalization, neo-liberalism, and austerity in 
face of debt (and development) crises as illiberal governance and constitutional 
authoritarianism.

12 Reinhart Koselleck, Futures Past: On the Semantics o f  H istorica l Times (Columbia 
University Press, 1985).

13 Theodor Adorno, Culture Industry Reconsidered in J.M . Bernstein (ed.), The 
Culture Indu stry : S elected  Essays on Mass Culture 85-92 (Routledge, London, 1991).

14 Id. at 86.



The cultural com m odities o f  the in d ustry  are governed  by the 

principle o f  their realization as value, and not by their own specific 

content and harm onious form ation; and reiterates that [t]he entire 

p ractice o f  the culture in d u stry  transfers the p ro fit m otive naked 

onto cu ltura l fo rm s .

E ven  w hen  A dorno  ackn o w led ges th a t ever sin ce these  cu ltu ra l fo rm s 

f irst b egan  to earn  a liv in g  fo r th e ir  creators as com m od ities in the m ark e t­

p lace  th ey  h ad  a lre ad y  p o sse s se d  so m eth in g  o f  th is  q u a lity  , he m a in ta in s  

th at no w  the cu ltu ra l en tities  typ ica l o f  the cu lture in d u s try  are no lo n ger
15 .

also com m odities, they are com m odities through and through. In this sense, 

no t m erely  has culture becom e com m oditised ; it  has now  becom e an industry ; 

the key feature o f  this in d ustry  is that it creates its own norm s o f  production  

o f  a p astich e  in  a cap ita lis t econom y. T hough  assu m ing  d iverse form s, the 

cu ltu re  in d u s try  as a w ho le  serves  the m arke t; m ass m ed ia  ten d  no w  to be 

conso lid ated  in a few  m arket hands th at render c itizens in to  in terchan geab le  

co n sum ers w hose ta ste s  th ey  shape and  resh ape  b y  co n stan tly  m o d if ied  in  
p rac tices  o f  co m m o d itisa tion . T ab lo id  te rro r  is ju s t one recen t, fierce , and 
g ru eso m e , exam p le  o f  th is  ten d en cy .16

In later w orks,17 A dorno theorizes the relations between the culture industry 
and o rgan ised  p o lit ic s , and the ways o f  p u rsu in g  suprem e p o lit ic a l pow er. A  
d ia lectica l en ligh tenm en t o f  en ligh tenm en t d isc lo ses each  im age as scrip t. It 
teach es  us to re ad  from  [the im age  s] fe a tu re s  the ad m iss io n  o f  fa lsen ess  
which cancels its pow er and hands it over to truth .18 This observation deserves 
the status o f  both  a m axim  and an enigm a: as a m axim  it carries a th eo ry  o f  
read in g  and an en igm a it  reveals bo th  (in P eter G oodrich  s w ords) fo rm s o f  
ico n o p h ilia  as w ell as ico n o p h o b ia . W h at rem ain s o f  the im age  w hen  it  is

6 Jo u rn a l o f  th e Indian Law Institu te [VoI. 58: 1

15 Ibid .
16 See Francois Debrix, Tabloid Culture: War, Culture, and G eopolitics (Routledge,

London, 2007); Upendra Baxi, Reading Terror : Reflections on Fran ois Debrix, 
Tabloid Terror: War, Culture, and Geopolitics 12(3) Theory and Event (2009).

17 M. Horkheimer and T. W. Adorno, Dialectic o f  Enlightenment: Philosophical Fragments 
(Stanford University Press, Stanford 2002, 1947: trans. E. Jephcott) ; Theodor W 
Adorno , Negative Dialectic (Seabury Press, New York, 1973: trans. E. B. Ashton).

18 Id., Dialectic o f  Enlightenment at 18. See also, Aesthetic Theory (University of Minnesota 
Press, Minneapolis, 1997, 1970: trans. R. Hullot-Kentor); see also, L. Zuidervaart, 
Adorno s A esthetic Theory: The Redemption o f  Illusion  (MIT Press, Cambridge, Mass. 
1991).



read  as a tex t? H ow  do we read  im ages in  w ords? W h at happens to w ords 
w hen  im ages are read  th ro ugh  them ? A n d  are ad m issio n s o f  fa lsen ess  also 
n o t in h e re n t tru th s : Is th a t w h ich  w e ca ll fake to d ay  n o t y e s te rd a y s  liv ed  
truth?

H annah A rendt did face this d ifficult, i f  no t hazardous, last question. W hile 
it  is true  th at th ey  w ere bo th  co n cerned  w ith  the gen ea lo g ie s  o f  A uschw itz  
and to ta l do m in atio n ,19 A ren d t co n fro n ted  such question s d ifferen tly . In her 
essay The Crisis in  Culture 20 she fam ously pu t to use the d istinction between 
culture and en terta in m en t via  catego ries o f  m ass soc ie ty  and m ass cu lture. 

B eg inn ing  from  an etym ological exp lanation-the Rom an w ord culture derives 
from  co ler e  (r ich ly  m ean in g  to cu ltivate , dw ell, care, tend , and  p re serve ), she 
con trasted  culture w ith  dom ination , w hether o f natu re or h um an .21 H ow ever, 
fa r from  b e in g  durab le as the standard  conceptions o f  cu lture su ggest, she 
d em o nstra ted  th at d u rab ility  is the ve ry  o p posite  o f  fu n c tio n a lity , w h ich  is 
the q u a lity  w h ich  m akes it  d isap p ear  again  from  the p h en o m en a l w o rld  by 
be ing  used  and used  up. 22 T herefore, for A rendt, develop ing nature dw elling 
p lace for a people as w ell as in the sense o f tak ing  care o f the m onum ents o f 
th e  p a s t , d e te rm in e  even  to d ay  the co n te n t and  the m e a n in g  w e have in  
m in d  w hen  we speak  o f  cu ltu re  .23

Jo h n  R u sk in  sa id  a lo n g  tim e ago : rem em b er th a t the m o st b e a u t ifu l
th ings in  the w o rld  are the m o st u se le ss ; p eaco cks and lilie s , fo r exam ple ; 
A rend t decries p h ilis tin ism  as a no tion  w hich designated  a m en ta lity  which 
judged  everyth in g  in term s o f  im m ediate usefu lness and m ateria l va lues and 
hence had  no regard  fo r such useless ob jects and occupations as are im p lied  
in  cu lture and art. 24 T he d ifference betw een  a cu ltu red  socie ty  that w an ted  
cu ltu re , ev a lu a ted  and  d e v a lu a ted  cu ltu ra l th in g s  in to  so c ia l co m m o d itie s , 
u sed  and ab used  them  fo r its ow n se lf ish  p u rp o ses , b u t d id  n o t consum e 
them  25 and a m ass society  lay in a ph ilistine  d isregard  for the use values and 
h ab its  o f  co n sum p tio n  o f  the exchange va lue  o f  cu ltu ra l p ro d u cts . C u ltu ra l
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19 Dana Villa, Genealogies of Total Domination: Arendt, Adorno, and Auschwitz 100
New German Critique 1-45 (2007).
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Past and Future 197-226 (Penguin Books, 1993).

21 Id . at 211-212.
22 Id . at 209.
23 Id . at 213.
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o b je c ts  are p re y e d  up o n  b y  m ass so c ie ty , and  m ass so c ie ty  w ill l i t e r a l ly  
consum e the cu ltu ra l o b jec ts , eat them  up and destro y  them  .26

N ot any m ore considered cultural objects, these consum er goods serve to 
w h ile  aw ay tim e , and  the v a ca n t tim e w h ich  is  w h ile d  aw ay is  n o t le isu re  
tim e, s tr ic tly  speak ing tim e, th at is, in  w hich we are free from  all cares and 
activ ities necessita ted  by the life p rocess and therefore free for the w orld  and 
its cu lture it is ra ther le ft-o ver tim e w h ich  still is b io lo g ica l in  n atu re , le ft 
o v e r  a f te r  la b o u r  an d  s le ep  h ave  re c e iv e d  th e ir  d u e .27 M ass  c u ltu re  s 
en te rta in m en t in d u s tr ie s  equal in  m a jo r resp ects  w ith  a co n su m e rs  society , 
in  search  fo r en te rta in m en t feed in g  on the cu ltu ra l o b jects  o f  the w o rld  .28 
Im p o rtan t here  is the ea r ly  b eg in n in g  o f  b io p o w er and  b io p o lit ic s  (though  
these concepts as m oulded by M ichel Foucault, G orgio Agam ben, and Roberto 
E sposito  w ere n o t availab le  to A ren d t genera tio n ) th a t erase the d is tin c tio n  
b etw een  cu ltu ra l and  en te rta in m en t in d u str ie s .

A rendt is still right in the contrast between a cultured society and a philistine 
one, b u t she does n o t u rge  any u n d e r ly in g  d is tin c tio n  b e tw een  a rt fo r the 
sake o f  a r t and  n o n -a r t. T rue , she seem s to d isag ree  w ith  d esc r ip tio n s  o f  
cu ltu re  w h ich  in c lu d e  room  h ere  fo r C o ca -C o la  as m uch  as C h o p in , fo r 
p rac tic a l kn o w led ge  as m uch  as re lig io u s  sym b o lism  29 b u t she also  re jec ts  
the eager and  u n c r it ic a l accep tan ce  o f  such  o b v io u s ly  p h ilis t in e  te rm s as 
h ighbrow , m idd leb ro w , and  lo w b ro w  cu ltu res  as a ra th e r  o m in o us s ign  . 
For the o n ly  n o n -so c ia l and  au th en tic  c r ite r io n  fo r w orks o f  cu ltu re  is, o f  
course , th e ir  re la tive  p erm an ence  and  even th e ir  u lt im ate  im m o rta lity .30 H er 
ire is m ore d irected  ag a in st the cu ltu red  o r educated  p h ilis tin e  w ho seeks 
h igh er  status and  so c ia l advance , and p u rsu es  p erfec tio n  b y  sp ec ia liz in g  in 
the arrival o f  such om inous signs . The kitsch and the rap, the graffiti as well 
as the w all and flo o r p a in tin gs and m urals , the stree t theatre and fo lk  m usic 
are also m ass cu lture and  arts.

H ow ever, the p o st-A ren d t accen tu atio n  o f  p o p u la r  cu ltu re  as m ore than 
m ere ly  m ass cu lture m ay be said  to inaugurate  a n ew  genre , i f  on ly because
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the p o p u la r  cu ltu re  fo reg ro u n d ed  res is tan ce  (b e in g  m a in ly  w orks on lab o u r 
h isto ry  and art) w hereas the m ass culture studies em phasized  linkages betw een 
the m arket and culture . As the theoretical preface o f  M ichel D enning reveals,31 
Fredric Jam eson  (launching S o cia l Text) and Stuart H all (addressing  h isto rians)32 
w h o  th e o re t ic a l ly  b ro u g h t  to  u s r e s p e c t iv e ly  th e  p ro b le m a tic  o f  the 
in terpretation  o f  cu ltural texts and o f  p erio d iz in g  cultural transfo rm ations .33 
B o th  th in k ers  h e ig h ted  the sp ec if ic ity  o f  the p o lit ic a l. Jam eso n  m a in ta in ed  
that culture, far from  being an occasional m atter o f  the read ing o f  a m onth ly 
good book or a trip to the drive-in, seems to me the very elem ent o f consum er 
so c ie ty  it s e lf  .... E v ery th in g  is m ed iated  by cu lture , to the p o in t w here even 
the p o lit ica l and the id eo lo g ica l leve ls  have in it ia lly  to be d isen tang led  from  
th e ir p r im ary  m ode o f  rep resen tation  w h ich  is cu ltu ra l. 34

For H all, p o p u lar cu lture was no t sim p ly those th ings the peop le do or 
have done P igeo n -fan cy in g  and stam p-co llecting , fly in g  ducks on the w all 
and garden  gnom es bu t ra ther one o f  the sites w here [the] stru gg le  fo r and 
again st a cu lture o f  the pow erfu l is engaged  .... It is one o f  the p laces where 
so c ia lism  m ig h t be co n stitu ted . ... T h a t... is w hy p o p u la r  cu ltu re  m atters . 
O therw ise, to te ll you  the truth , I don t g ive a dam n about it  ?35

Jam eson  also suggests that the works o f  m ass culture cannot be ideological 
w ith ou t at one and the sam e tim e b e in g  im p lic it ly  U top ian  ; th ey  ... cannot 
m an ip u la te  u n le ss  th e y  o ffe r  som e g en u in e  sh red  o f  co n ten t as a fan ta sy  
bribe to the pub lic about to be so m an ipu lated  ... such w orks cannot m anage 
anx ieties about the social o rder un less they have first revived them  and given 
them  som e ru d im en ta ry  exp ress io n . 36

H ow  ab o u t co m m erc ia l cu ltu re  ? In th e ir  d is tin c tiv e  w ays b o th  th inkers 
argue th at these cu ltures are d iscrete bu t these also in teract. M ore in terestin g  
to them , as D enning explains, it  is the dialectic o f  containm ent and resistance, 
o f  re ification  and u top ia  w hich defines p o p u lar o r m ass cu lture that in terests 
Jam eson  and H all. H all em phasizes the battle surround ing the texts, artefacts,
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an d  p e r fo rm a n c e s - th e  c o n tin u o u s  an d  n e c e s s a r i ly  u n ev en  an d  u n e q u a l 
s tru g g le , b y  the d o m in an t cu ltu re , to co n stan tly  d iso rgan ize  and  reo rgan ize  
p o p u la r  cu ltu re  and  Jam eso n  em p h asizes  the c o n f lic t  w ith in  the sym b o lic  
fo rm s them selves .37

H an n ah  A ren d t w o u ld  have w e lco m ed  these  en u n c ia tio n s  as co m p le tin g  
h e r  ow n p e rsp e c t iv e . She w o u ld  h ave also  b een  ex c ite d  b y  co n tem p o ra ry  
debate on the scope o f  in te lle c tu a l p ro p erty  r igh ts , e sp ec ia lly  the trad itio n a l 
know ledge o f  the f irs t n a tio n s p eo p les38 as ca rry in g  fo rw ard  the debates on 

the an tinom ies o f  m ass so c ie ty  and  cu lture and  the v ic iss itu d es o f  aesthetic  
appreciation . A nd she w ould have now  revised  her v iew s on norm s o f  hum an 
righ ts ,39 a lthough  h er an a lys is  o f  s ta te less  p erso n s  and refugees w o u ld  have 
he ld  in tac t, i f  no t g row n fierce.

The questions thus th row n up deserve anx ious atten tion  from  those who 
w ill re late hum an rights to m ass cu lture . In p articu la r , w hat are the re lations 
o f  affect and effect between m ass/popular cultures w ith  hum an rights cultures? 
W h at are, the p o p u la r  cu ltu res  o f  h um an  righ ts and  i f  th ere  are ho w  are 
th e se  d is t in c t  fro m  th e  c o n c e p t io n s  o f  m ass  c u ltu re ?  H o w  are  c u ltu ra l 
m an ife s ta t io n s  o f  h um an  righ ts  d iffe ren t w hen  these  ap p ear in  govern an ce  
and resistance cultures? To be m ore specific, w hat are the d ifferences between 
po lice  cu ltu res and  p ro te s t cu ltu res? A nd  how, i f  ever, can these be m uted? 
H o w  m ay  w e ad d re ss  the d ia le c t ic  b e tw e e n  co n ta in m e n t an d  re s is tan c e  
w ith in  ad jud icatory cultures? M ay one speak o f  relations o f  com plem entarities, 
conflict, and sym biosis betw een  the w id er socie ta l cu ltures and hum an rights 
c u ltu re s , b o th  a d ju d ic a to ry  an d  p o p u la r ?  A n d  h o w  do we d is c e rn  an y  
c o n tr a d ic to ry  u n ity  b e tw e e n  th e  id e o lo g ic a l an d  u to p ic  in  h u m an  r ig h ts  
cu ltu res?

IV The concept of judgement in aesthetics, politics and law

Political th eo ry  and though t is now  experienc ing  a new  tu rn - the aesthetic 
tu r n .40 O f c o u rse , a ll tu r n s  can  be (an d  o fte n  are ) o v ertu rn ed :, an d  som e

37 I b id .
38 See for example, Rajshri Chandra Ahuja, Knowledge as Property: Issues in the M oral 

Grounding o f  IPRs (Oxford University Press, Delhi, 2010).
39 See Hannah Arendt, The Human Condition, (Chicago University Press, Chicago, 1958); 

and the excerpt from The Origins of Totalitarianism in Peter Bather (ed.), The 
P ortab le H annah A ren d t 31-45 (Penguin Books, Hammondsport, 2000); Upendra 
Baxi, The Future o f  Human Rights (Oxford Perennial edn., 2013).

40 See Nikolas Comprises, The Aesthetic Turn in Political Thought (Bloomsbury, London, 
2014). This work will be cited simply as ATPT.
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ove rturned turns rtt11r11. It rc1nains no ' v to be seen that the 1nost rcce1tt 
pccformancc studies app roach to policic:.\ marks a llC\V n1n1 or is a part o f the 

aesthetic tutn.41 

·rucns, O\·crturns, and even returns arc a matter also of acadcn1ic 

perforn1ance: under \Vh at :.\Ocial, econon1ic, and political circum~rance~ they 
occu~ ho,v durable o r fu11gible these ace, \vho do these address aHd fo r ho'v 
long do they last arc in1po rtant subjec t matters of \vhat earlier used to be 

nan1ed as ~ociology of kno,vledge or histot)' of ideas and 110 \V pas:o;es under 
the disciplinary rubric social cpisrern.ology . Perhaps, the notion of cun1s is 
as interesting as o ne that of paradigms once \vas. Th is change in phrase 
regi1nc invires attention to less rigorous and n1orc fluid no tions. 

In \vh at does r11~PT consist? 1\re all judgen1e11cs d1etorical? Is political 
judgcn1ent different fron1 the aesthetic one? Js acsrhccic judgement (as Kant 

\vould say in the ·rhird Crt'tiq"t) to be fou nd in the JeJ1stf1 to1J11J1101is o r 
ert largcd illter subjectivity of the specrarors alld ill the art o f chcroric ra ther 
than Ja,vs of logic? ~.\re judgements of taste unic1ue to the spectato r o r can 
chesc be shared inrcr~subjcc tivc \\'ith a true / auchentic community? And \Vhar 

arc the condicions, especially those of rernpora1ity, \Vhen aestheric judgen1ents 
becon1e also cog11i1ire o oes? 

Invariably, all chese questionings ill\'ice a rctun1 to the creati,·e censions ill 
th e Tbird Critique of Kant; section 40 of .-\esthctic Judgment speaks about 
chc no tion of a 1e11J1fJ ro1J1111101is or collccti"e reason o f hu1nanicy . ·ro quote 
111 full:": 

Under the JtllSlfJ ,·01J11Jltf11is [o r collective reason of hun1anity ] 

\VC n1usr include th e idea of a sense con1rnon to all .... ~rhis is 
done b)r co1npa rillg ou r judgo1ent \Vith the possible judgn1e1t ts 
o f o thers, and by putcing ourselves in the place o f any other 
man. by abstracting fron1 the limitations \vhich contingently attach 

to our O\\ll\ judgrnent ... . Flo,vcve r so1all 01ay be the area or rhe 
degree to ,vhich a rnans natural gifrs ll'lay reach, yet it illdicatcs 
a man of c11largcd d1ought if he dis<ega<ds die subjecci,·e pci,·ate 
conditions o f his O\\'n judgn1ent ... and reflects upon ic fro n1 a 

gene ral sraodpoinc (\vhi ch he cart Ollly dercrrninc by placing 

hi111self at the srandpoill c of othe rs. 

4 1 See Shirin Rai ~nd J:u\elle Reinser1 , (ed.), ·rhr Cra111n1ar of Poli1ir1 ,,,u/ l'er/11r1110Rte 
(Roulledgc, London, 2015). 

42 J:unes Creed ~lertdi1h (ed.), Kanis Crili<("' fJj Ae111Ntir J11d1,emfl1I (Cl:1rendon Press. 
Oxfotd, 1911). 



T h is p assag e  te lls  us m an y  th in g s : (i) one is ta lk in g  in  ae s th e tic s  abou t 
sense and sen s ib ility  (reflex ive judgem en ts o f  taste) n o t abou t concepts that 
are determ inate ; (ii) th at sense and sensib ility  be long  first and p rim arily  to an 
individual spectator (as also includ ing a reader) o f  the work o f  art; (iii) however, 
a ll such ju d gem en ts  are co m parativ e  in  the sense  th a t in vo lves  co m p arin g  
o u r ju d g e m e n t w ith  the p o ss ib le  ju d g m en ts  o f  o th e rs  ; (iv ) fu r th e r , such  
ju d g em en ts  req u ire  re v e rs ib il ity  o f  p e rsp e c t iv e s  (p u t t in g  o u rse lv e s  in  the 
p lace o f  any other m an, by  abstracting  from  the lim itations w hich contingently 
attach to our own ju d g m e n t; (v) and ind iv idual judgem ents o f  taste are thus 
co m p ara tiv e  (w eak  sense) and  o ccu r o n ly  b ecau se  a ju d g em en t-co m m u n ity  
is p o s tu la te d  (s tro n g  sen se). N e ith e r  c o o p era tiv ity  n o r re f lex iv ity , s t il l le ss  
reve rs ib ility  o f  p ersp ec tiv es , rem ain  in te llig ib le  o r p o stu lab le  in the absence 
o f  a s e n s  u s com m u n is .

W h at to m ake o f  the section  im m ed ia te ly  p reced in g ; section  3 9  seem s to 
ru le ou t sen su s com m un is ou ts ide  jud gem en ts  o f  taste . K an t ex p lic it ly  s ta te s :43

M o ra l fe e lin g  req u ires  co n cep ts  [e .g ., o f  p e rso n s  as o b jec tiv e  
ends ] and  is the p re sen ta tio n  o f  a p u rp o siv en ess  n o t free b u t 
acco rd ing  to a law. It, th erefo re , adm its o f  com m unication  o n ly  

by m eans o f  ve ry  determ inate practica l concepts o f  reason ...
The pleasure in  the beautiful is, on the other hand [not] an activity 
a cco rd in g  to law , n o r ye t one o f  a ra t io n a liz in g  co n tem p la tio n  
acco rd ing  to ideas , b u t ra ther o f  m ere reflection .

One standard  in terpretation  o f  K ant negates any attem pt to read  the T hird  
C ritiq u e  as sp ea k in g  to  p o lit ic a l ju d g em en ts  w h ich  ar ise  o n ly  o u t o f  v e ry  
determ inate concepts o f  reason ; there is thus a dentition betw een the po litical 
and aesthetic . 44 O thers p ers ist in  w hat is p erce ived  to be a deconstruction  o f  
K ant, n o tab ly  said  to be led  in recen t tim es by H annah  A ren d t.45
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The A rend t deconstruction , i f  it  is so, is very  sign ifican t. The prob lem  o f 
the n ew  , as A ren d t n am ed  it , is n e ith e r  a m ora l n o r an ep istem ic  question  
b u t a p o litica l question  about how  w e, m em bers o f  dem ocratic com m unities, 
can a ff irm  h um an  freed o m  as a p o lit ic a l re a lity  in  a w o rld  o f  o b jec ts  and 
even ts  w h o se  cau ses  and  e ffe c ts  we can  n e ith e r  co n tro l n o r  p re d ic t  w ith  
ce rta in ty  .46 T he p ro b lem  o f  the n ew  is the p ro b lem  o f  the em ergen t, and 
w hat is em ergen t is con tingen t; the aesthetic  and the p o lit ica l need  to fo llow  
the log ic  o f  co n tin gen t ra ther than  the causal.

T h ink ing out o f  the box is a popu lar expression for the m oral and juristic 
h u m an  r ig h t to im ag in a tio n . S en su s  com m un is  is  y e t an o th e r  n am e fo r  th is . 
O utside  im ag in a tio n , th ere  w o u ld  be no so c ia l c r it ic ism  or crit iq u e  and  no 
c o n s tru c t io n  o f  an y  u to p ia . W h e th e r  o r n o t A re n d t re c o g n iz e d  o n ly  the 
p ro d u ctiv e , n o t rep ro d u ctive , r igh t o f  im ag in a tio n ,47 she in s is ts  on a w o rld  
beyond  the va lid ity  parad igm  in  w hich  all norm s tend  to find  the ir fate. One 
may, indeed , say w ith  Z erilli th at H annah A rend t does no t th ink  that va lid ity  
in  i t s e lf  is the a ll-  im p o rtan t p ro b lem  or ta sk  fo r p o lit ic a l ju d g m en t the 
a ff irm atio n  o f  hum an  freedom  is . 48 A n d  th a t freedo m  is to be lo ca ted  in 
hum an and social p lu ra lity ; p lu ra lity  that Jo h n  R aw ls described  as inelim inab le 
so c ia l fa c t , th e  ta sk s  o f  so c ia l an d  p o l i t ic a l  th e o ry  b e in g  one o f  
c o n s tru c t in g  re a so n ab le  p lu ra l ism  .49 A n d  the ta sk s  are n o t p e r fo rm e d  by 
ju d gem en t as by  an exchange o f  in fo rm ed  and p ersuasive  d ia logue in h eren t 
to any aesthetic  judgem en t. T he ta sk  in  p o lit ic s  is no d ifferen t.

F or lo n g , and  even  to d ay , p e rc e iv e d  to b e lo n g  to the in te r lo cu tio n  o f  
K an t calls stra iten  (to quarre l or contend) ra ther than  d ispu tieren  (to d ispu te), 
th at is, the k ind  o f  in te r lo cu tio n  that, i f  it  genera tes agreem en t, does so on 
the basis o f  persuasion  rather than irrefu tab le proofs (CJ, 56) .50 A ll said and 
done, str e iten  has to invoke au th o rity  o f  norm s or force, o ften  o f  a sta te ; in  
c o n tra s t , d is p u t ie r en  is  o ften  re so lv e d  th ro u g h  u n d e rs tan d in g . A n d  it  h ere  
th a t at stake is the d iffe ren ce  b etw een  u n d e rs tan d in g  an o th er p e rso n  and 
u n d e rs tan d in g  the w o rld , the w o rld  n o t as an o b je c t we co gn ize  b u t the 
space in  w h ich  th ings becom e p ub lic , as A ren d t says.51
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The idea  that act o f  jud g in g  entails the creation , nurturance, and future o f  
a com m unity, typ ica lly  A rendtian , th is then brings together the art o f  po litica l 
and aesthetic judgem ent. The act o f  judgem ent in art creates space : thus, for 
exam ple, A rend t says th a t the judgem en t o f  the spectato r creates the space 
w ith o u t w h ich  no  su ch  o b je c ts  co u ld  ap p e a r  a t a ll. T h e p u b lic  rea lm  is 
co n stitu ted  b y  the critics and the spectato rs , n o t the actors and the m akers. 
A nd this critic and spectator sits in every actor. 52 The function o f  politics and 
law  is  a lso  to  p ro d u c e , d is tr ib u te , r e g u la te , an d  d e s tro y  sp a c e ; la w  and  
adm in istration  o f  ju stice  o ften  creates geograp h ies o f  r igh tlessn ess .53

V Conclusion

Jacques R anci re rem inds us p reciously  how  im portan t it is to open up 
[the] w orld  w here argum en t can be received  and have an im pact. 54 To have 
a d ispu te  w ith  the w o rld  is p re c is e ly  to open  it  up to fu tu re  em ergen ces 
th at in  b r ie f  is the recen t h is to ry  from  the Czech to the A rab  Spring. Som e 
events em erge as tex ts ; o thers (such as the o ccup y  m ovem ent recen tly  or as 
is said  about the A rab  Spring) rem ain  events w ith  lit tle  system ic im p act bu t 
o ccur in  w ays th a t leave traces o r open  up to a fu ture le g ib ility  in  te rm s o f 
the crav ing  for, and aspects, o f  hum an freedom  and core hum an rights.

W h ether as R anc i re said  p o lit ic s  is aesthetics in  p rin c ip le  , or aesthetics 
m ay  be p o lit ic s  o f  fu tu re  to m o rro w s, tim e is  n o w  to m ove m uch  b eyo n d  
cultures o f  va lid ity  to those o f  in ter-sub jective consensus on the m ean in g  o f 
freedom  in an anthropocene era. In this era now  upon us, the K antian notions 
o f  aesthetic judgem ents as possessing  finality w ithout an end or purposiveness 
w ith o u t a p u rp o se  m ay  have to be re - im ag in ed .55

14 Jo u rn a l o f  th e Indian Law Institu te [VoI. 58: 1

52 Id . at 179.
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54 Jacques Ranci re, Dis-agreement: P olitics and Philosophy 56 (Minneapolis: University 

of Minnesota Press, trans. Julie Rose 1999).
55 See Upendra Baxi, Towards Climate Justice Jou rn a l o f  Human R ights and  

Environment (forthcoming, Apr. 2016).


