
CHAPTER 9

Defences : Justification and Fair Com m ent
I. Justification

LIA BILITY  TO  be sued o r prosecuted for defam ation, arising under the 
general rules applicable on the subject, may still no t arise where the circum
stances are  such tha t there is a  legally recognised dcfcncc to  such a suit or 
prosecution. The three most im portant defences so arising arc justification, 
fair com m ent, and privilege.

Justification, which really should be called a  defence o f  “ tru th " , has had a 
long history. F or a long time, tru th  has been a  defence to  civil proceeding for 
defam ation under the title “justification”  in England. The dcfcncc tha t the 
words alleged to  be defam atory are true, is a  com m on law defence, the basis 
o f  which was stated by Littlcdale, J ., as follows : “ [T ]he law will not perm it a  
man to  recover damages in respect o f  an injury to  a  character which he cither 
docs not o r ought not, to  possess.” 1

In order to  succeed in the defence o f  justification, the defendant must 
prove the tru th  o f  the words complained of, n o t only in the ir literal meaning, 
but also in their inferential meaning o r innuendo. O f course, even at common 
law. it is not necessary to  prove the tru th  o f  every detail o f  the words.*

In India also, tru th  is a  com plete defence to  a civil action for libel.* T h e  
burden o f  p roof o f the dcfcncc o f  justification lies on the defendant. All 
defam atory words arc presumed to  be false, but the defendant can rebut the 
presum ption.4 Even if the defendant has given evidence in his own favour the 
burden o f  proving tru th  would still lie on the defendant and would not shift to  
the plaintiff.6 It follows tha t the benefit o f  any doubt as to the tru th  o f any 
defam atory allegation must be given to  the plaintiff.* M erc honest belief in 
tru th  o f  the fact stated is not a defence.7

W hen a newspaper publishes a defam atory statement charging a  person 
with conduct which would render the defamed person liable to  a criminal 
prosecution, and subsequently attem pts to  justify such a charge, the facts o f  the

1. M ’Pherson v. Daniels, 10B & C  263 at 272 (1929) : 109 E.R. 448. 451
2. Sutherland v. Slopes. (1925) A C . 47. 79 (H .L.).

Laehhmi Naraln v. Shambhu Nath, A .I.R . 1931 All. 126.
4. M itha Rustomji v. Nusserwanfi Nowrojl, A .I.R . 1941 Bom. 278; Union Benefit 
Guarantee Co Ltd. v, Thakorlal, A .I.R . 1936 Bom. 114.
5. B haw an  Singh v. Ujagir Singh, A .I.R . 1940 Pat. 23; Khair-Ud:Din v. Tara Singh, 
A .I.R . 1927 Lah. 20. 23.
6. Khair-Ud-Din, ihtd; s te  also Infra  p. 37,
7 .  See infra, ch 12.
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chargc must be proved with the same degree o f  precision as would be required 
in a prosecution on the basis o f such a chargc. If  the allegations cannot be 
proved, the benefit o f doubt goes to  the defam ed person.® In order to  succeed 
upon the plea o f  justification, the defendants in a libel action have to  prove 
tha t the whole o f  the defam atory m atter is substantially true. Thus, if a news
paper publishes an allegation that tw o persons were severely beaten by o r with 
the com plicity o f  a person in chargc o f  a jail, it is not enough to  prove that one 
person was in fact so beaten.’

In criminal prosecutions for defam ation, mere truth is not a defence. It 
must further be proved tha t the publication was for the public good.10 In this 
context, a m atter which requires consideration is w hether, in civil cases, mere 
tru th  should be a  dcfence. A t present, so far as libel as an actionablc wrong 
is conccrncd. tru th  is, in itself, a  dcfcncc and a person who makes a  “ true” 
statem ent is ipso fa c to  exempted from civil liability for defam ation. The result 
is tha t however greatly a statem ent may injure the reputation o f  a person, he 
has no remedy if w hat is published is true. This hardly seems to be a satis
factory position. A m an's reputation is his intangible wealth and others should 
n o t be the judges o f the question w hether he deserves tha t reputation o r not. 
N otw ithstanding w hat Littledalc, J , has said,11 it is not understood what social 
good is served by perm itting character assassination merely because w hat is 
alleged is true. In principle, the mere fact that a certain statem ent is true, 
ought not to  suffice to  justify its publication, unless there is a counter-balancing 
clement o f public interest. A t present, a t com m on law—and, therefore, pre
sumably in India a lso —jo  fa r  as civil liability is concerned, mere tru th  is a 
defcnce. This position ought to  be changed, and the law should require that 
publication o f the statem ent must be proved to  be for the public good if it is to 
be immune from  liability. This is particularly desirable having regard to  the 
trem endous power o f  modern media. As has been observed by one writer, 
modern news media “ can obliterate a m an’s reputation within five minutes.” 18 

Incidentally, it may be mentioned tha t in four Australian states, tru th , in 
itself, is not a  com plete dcfcncc in a  civil action, and the defendant must estab
lish public good also.13

It is true tha t there is a  shade o f opinion to  the contrary which would be 
opposed to  any insistence on the requirem ent o f  “ public good” . But it is sub
m itted tha t if the law seriously wants to  protect reputation, tru th  in itself

8. Khair-Ud-Din, supra note 5 at 22.
9. Id. at 23.

10. S. 499, I.P .C ., 1st Exception, see infra. Appendix 3
11. M ’Pherson v. Daniels, supra note 1 at 273
12. Jerom e Lawrence M erin, Libel and the Supreme Court, in K enneth S. Devol

(ed.). Mass M edia  and the Supreme Court 242 at 248 (1979. Reprint).
13 Geoffrey Palmer. Defamation and Privacy Down U nder, 64 Ipwa Law Rev. 1209 at

1239(1979).
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should not b : a defence to  a  civil action for defamation. The fact tha t A, a 
woman, is unchaste docs not, for example, m orally justify B in publicising  A ’s 
unchastity. N o social interest is served by allowing B to  circulate such state
ments. In the absence o f  any social interest (public good), A ’s legal interest 
in her own reputation ought to  continue to  receive legal protection. As between 
A’s right to  reputation and B*s supposed ‘liberty’ o f  expression, the balance 
ought to  tilt in A ’s favour, in the absence o f  any clement o f  public good. A 
has everything to  gain by getting legal protection for her reputation. B has 
nothing to lose, if A receives such legal protection. He gets nothing except a 
malicious self satisfaction in making others unhappy. Society also gains noth
ing by statem ents publicising A’s unchastity.

On the vexed question o f truth as a  dcfcnce to  a  civil action for defam a
tion, the Second Press Comm ission in India expressed itself as under :

It has been represented to  us that truth should not be a  com plete defence 
unless it is accom panied by public interest. This question engaged the 
attention o f the Australian Law Reform Comm ission and it was o f  the 
view that tru th , by itself, should be a com plete defence in civil actions, as 
‘public benefit* is a vague term and publishers are entitled to a clear guid
ance as to  the rules binding them . The requirem ent o f  public benefit 
would be adding too  much o f a  burden on journalists ..
We sec no reason for any departure from the present position. T ruth 
alone should continue to  be a com plete dcfcnce.

We endorse the following recom m endation o f the Australian Law Reform 
Comm ission in this regard :

The Commission believed that it should be a dcfcnce to the publi
cation o f defam atory m atter tha t the m atter com plained o f  is true. 
M atter should be regarded as being true if the m atter, and any im put
ation in the m atter relied upon in the action by the plaintiff was in 
substancc true o r in substance was not materially different from the 
tru th . In determining the cffect o f  the publication for the purpose of 
assessing damages, the court should have regard to  the whole o f the 
publication and the extent to which the defendant proves the truth 

, o f  the m atter concerning the plaintiff in the publication.14

W ith respcct, it may be subm itted that this is a m atter on which a different 
view can be taken. It is wrong to assume that “ public good”  is a  vague con
cept. The concept is well known in o ther areas o f law and even in the sphere 
o f  defam ation.15 Constitutional adjudication in India under article 19 has 
yielded abundant case law on “ public interest”  and allied concepts. It is, 
difficult to  understand why the process o f balancing, which is implicit in such 
concepts, cannot be employed w ithout difficulty in determ ining civil liability 
for defam atory statements.

14. Second Press Commission Report, vol. 1. pp. 46-47. paras 77, 78 (1982).
I i .  S. 499. I.P.C
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In this contcxt, it should be pointed out that no value is absolute in itself, 

and truth is no exception to  this general proposition. In a recent judgm ent'* 
relating to  defam ation though the issue there related to the question o f privil
ege, the High Court o f  K erala made the following observations which arc per
tinent to the point under discussion: ,6a

Although the law protects pursuit o f tru th , it must be pursued with a sense 
o f fairness, propriety and proportion. As observed by K night Bruce, V.C. 
in De G  & S. 28 (quoted by Lord M acnaghten in Macintosh v. Dun):11 

The discovery and vindication and establishment o f tru th  are main 
purposes certainly o f the existence o f  Courts o f justicc; still, for the 
obtaining o f  these objects, which, however valuable and im portant, 
cannot be usefully pursued without m oderation, cannot be either use
fully or creditably pursued unfairly or gained by unfair means, not 
every channel is o r ought to be open to them . .. T ru th , like all other 
good things, may be loved unwisely—may be pursued too keenly 
— may cost too  much.

W hile dealing with the conccpt o f “ public good” , which is relevant in 
criminal law, it is relevant to  refer to a judgm ent o f  the Supreme C ourt18 in 
which the dcfcncc under the ninth exception to  scction 499 o f the Indian Penal 
C ode had been raised. A  weekly magazine had published a  report to  the 
cfTect that a  female detenu had got pregnant during her detention in the Bhopal 
central jail. The report contained aspersions tha t there was a mixing o f  male 
and female dctcnues in the central jai 1 and tha t the woman had become preg
nant through one S, the appellant (a politician). The husband o f  the woman 
was not a detenu. Prima fa c ie , the statem ent was defam atory and the 
question to  be decided was w hether the n inth cxccption to  scction 499 o f the 
Penal Code which, inter alia, exempts statem ents made in good faith for the 
public good, applied to the case. It appears tha t the High C ourt o f  M adhya 
P radesh had quashed the proceedings in the trial court, mainly on the basis of 
a  confidential inquiry report. It was in this contcxt that the Supreme Court, 
setting aside the o rder o f the High C ourt, pointed out that good faith and 
public good were questions that needed evidence for their decision and the 
inquiry report could no t be made use of, there must be evidence aliunde.

The Supreme C ourt pointed out that public good was a  question o f fact 
like any o ther relevant fact in issue. This aspect was emphasised by A.P. Sen, 
and  Chinnappa Reddy, JJ. Incidentally, the judgm ent also emphasised 
tha t journalists arc in no better position than any o ther person. C hinnappa 
Reddy, J ., in his concurring judgm ent, dealt with the ingredients o f good faith 
and public good at great length. Discussing the m atter from the perspective

16. Dr. P.II. Daniel v. Krishna Iyer, (1982) K.L.T. 1.
16a. Id. at 8. para IS.
17. (1908) A.C. 390. 400, 401.
18. Sewakram Sobhani v. R.K. Karanjiya, A .I.R. 1981 S.C. 1514.
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o f  the facts o f  the case before him , he pointed out tha t several questions arose 
for consideration where the ninth exception to  section 499 was invoked. G ood 
faith and public good, he pointed out, were questions o f  fact and  m atters of 
evidence. A fter narrating some o f  the facts relevant to the question o f  good 
faith, he said tha t the evidence would also have to be taken  on the following 
issues :

Was the article merely intended to malign and scandalise the com plainant 
o r the party to  which he belonged ? Was the article intended to  expose 
the rottenness o f  a  jail adm inistration which perm itted free sexual app ro 
aches between male and female detenus ? Was the article intended to 
expose the despicable character o f  persons who were passing off as saintly 
leaders ? Was the article merely intended to  provide salacious reading 
material for readers who had a  peculiar taste fo r scandals ? These and 
several other questions may arise for consideration, depending on the stand 
taken by the accuscd at the trial and how the com plainant proposes to 
dem olish the defence.19

Since the High C ourt had quashed the proceedings in the trial court 
(under its revisional powers) without allow ing a  trial o f the case on the above 
m atters which needed evidence, the Supreme C ourt set aside the order o f  the 
High Court.

A t com m on law, the defence o f justification suffered from  one draw back, 
in tha t, a person taking this dcfcncc had to prove the tru th  o f the whole libel,
i.e., o f  every defam atory statem ent contained in the words com plained of. 
Inaccuracy in mere details did not m atter, in the sense tha t it is enough if the 
allegation is true in m aterial particulars20 but the main gravam en o f  the charge 
had to  be substantiated.

W here the words com plained o f contained m ore than one charge o r are 
otherwise severable, the defendant may justify only part o f  the words (partial 
justification). He remains liable to  pay damages in respect o f the part not 
justified, if it is defam atory and materially injures the plaintiff’s reputation, if 
no  o ther defence is established.21

The Porter Com m ittee recom mended tha t the defendant should be entitled 
to  succeed in a  defence o f justification, if he proved that so substantial a  por
tion o f the defam atory allegations was true as to lead the court to the view that 
any rem aining allegations which had not been proved to  be true did no t add 
appreciably to the injury to  the plaintiff's reputation.22

A fter the Porter Com m ittee Report in the United Kingdom, the defence o f

19. Id. at 1520.
20. Alexander v. N.E. Rly. Co., (1856) 6B & S 340: 122 E.R. 1221.
21. Clarke v Taylor, (1836) B Biug. N/C. 654. 664, 665: 132 E.R. 252; Halsbury's Laws
o f England 44-45, para 87 (4th cd.)
22. Porter Committee Report, Summary o f Recommendations, No. 5, paragraphs
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partial justification has been extended by statute. In certain circumstances, a 
partial justification now provides a  com plete defence.*3 Scction 5 o f  the Defa
m ation Act provides :

Justification— In an action for libel o r slander in rcspcct o f  words contain
ing tw o o r m ore distinct charges against the plaintiff, a  dcfcncc o f  justifi
cation shall not fail by reason only tha t the truth o f every chargc is not 
proved if the words not proved to  be true do not materially injure the 
plaintiff's reputation, having regard to  the truth o f the remaining charges. 

The provision to  this effect should be incorporated in India also.

Justification m ust be expressly pleaded as a defence in the w ritten state
ment. M erely offering evidence o f  truth o f  the defam atory statem ent in cross- 
cxamination is not enough.24 In cases o f criminal libel, the accused who takes 
the defence o f justification has not only (/) to  prove the whole o f  the libel, but 
also (ii) to  prove it as strictly as if the com plainant were being prosccutcd for 
the crime.25 The first proposition is true o f civil cases also, as is illustrated by 
a well known English case2* in which the defendant wrote that the plaintiff was 
a “ libellous journalist” , but could prove only one single instance o f  a  successful 
libel action against the plaintiff. The dcfcncc o f  tru th  was held to  be not 
established.

Similarly, in a Rangoon case,27 the words used o f the plaintiff were tha t he 
was “ topsyturvy” . The defendant, who had pleaded justification, could give 
only one instance o f  the plaintiff's inconsistency. It was held tha t the defence 
had  not been proved.

II. Fair Comment

One may now turn  to  the dcfcnce o f  “ fair com m cnt” which can be availed 
o f  where the defendant has merely offered a  fair com m cnt on a  m atter sub
m itted by the plaintiff to the judgm ent o f  the public. N othing is defam atory 
which is a fair com m cnt on a m atter o f  public interest.*8 The dcfcncc is o f 
peculiar use to  journalists. Expressions o f opinion contained in editorials, 
critical articles, letters to the editor and  news items o f  an analytical nature are 
covered chiefly by the defence29 o f the right o f fair com m cnt as applied to  a 
defam atory publication.

23. S 5, Defam ation Act. 1952.
24. Ajit Singh  v. Radha Kishen, A .I.R . 1931 Lah. 216.
25. Harbhajan Singh  v. S ta te  o f  Punjab, A .I.R . 1961 Punj : 215.
26. W a kd ey  v. Cook A Heatev, 4 E.R. 511, 516 (1*49).
27. U.Po Hnyin  v. U. Tun Than. A .I.R . 1940 Rang 21.
:8 . London A r tis ts  v. L it tier, (1969) 2 All E.R. 193, 198.
29. H ohcnbcrg, Professional Journalist 376 (1980, Indian Reprint)
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The dcfcncc is based on public policy—the right o f all persons and publi
cations to com m cnt and criticisc w ithout malicious intent the work o f  those 
who draws public attention. Among those who invite such criticism by the 
nature o f  their activities are holders and seekers o f  public office, authors and 
playwrights, public performers—such as actors, actresses and sports participants 
and critics as well as others whose careers similarly are  based on public atten 
tion. A n honest and fair expression o f  opinion on a m atter o f  public interest 
is no t actionablc, even though the opinion be untrue. It is not necessary tha t 
the court must agree with the com m cnt.30

T he following ingredients m ust be satisfied for successfully raising the 
defence o f fair co m m en t:

(/) [T] he m atter com m ented upon must be one o f  public interest o r con
cern. M atters o f  governm ent and politics are o f  public interest; so is 
anything which the general public is invited to  purchase, to  listen to  
o r to attend.31

(//) The com m ent m ust be based on facts.

(Hi) The com m cnt m ust be fair, i.e.. it m ust be m ade in the bona fid e  
belief tha t it is a  true assessment and not made maliciously.33

Certain propositions arc well established in the United K ingdom relating
to  the dcfcncc o f fair com m ent, and  in  general, the position in India is subs
tantially the same.33 I t is a dcfcnce to  an  action for defam ation for the defen
dan t to  prove tha t the w ords com plaincd o f were published by him as fair 
com m ent on a  m atter o f public interest. But the defencc can be defeated by 
proof tha t the defendant was actuated by express malice.*4

The main principles relating to  ihe defencc o f fair com m cnt have been 
stated by D uncan and Neill as follows :

(a) the comment m ust be on a m atter o f  public interest;

(b) the com m ent m ust be based on fact;

(c) the com m ent, though it can include inferences o f fact, must be recog
nisable as com m ent;

(d) the com m cnt m ust satisy the following objective t e s t ; could any man 
honestly express tha t opinion on the proved facts ;

(e) even though the com m ent satisfies the objective test the defencc can 
be defeated if the plaintiff proves tha t the defendant was actuated by

30. Broadway Approvals L td. v. Odhams Press L td. (No. 2), (1960) 1 W .L.R. 805, 817.
31. J.S. Colycr, Modern View o f  the Law o f  Torts 144 (1906).
32. Showerings Ltd . v. Postgrade, •The Times' dated 3 Nov. 1965 (the “Babycham case, 
referred to  by Colyer, Ibid.)
33. See infra, pp. 43, 44. 45.
34. Duncan & Neill, Defamation  62, para  12.01 (1978).
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express malice.35
The defencc o f  fair com m ent has been rccogniscd and much utilised in 

litigation in India also .3*

The first condition o f the dcfcnce is tha t the com m cnt must be on a 
m atter o f public interest. Both in the U nited K ingdom and in India, no defi
nition has been given o f  “ public interest” . As Lord Denning said, whenever a 
m atter is such as to  alTcct people a t large, so tha t they may be legitimately 
interested in, o r concerned at, w hat is going on, o r what may happen to  them 
o r to  others; then it is a  m atter o f  public interest on which everyone is entitled 
to  make a  fair com m ent.37

In India also, the same approach has been adopted. Generally, a m atter 
o r subject which invites public attention o r is open to public discussion o r criti
cism is a  m atter o f  public interest** which is not the same thing as a  m atter o f 
general interest.3' In  this contcxt, newspapers do not stand in any special 
position.40

The second condition is tha t the com m ent itself must be based on fact. 
This is an aspcct not often appreciated by laymen, but it is well established in 
law that the com m cnt must be based on a  fact which either the person com 
menting states o r which is indicated by him  with sufficient clarity to  enable the 
reader o r listener to  ascertain the m atter on which the com m ent is being made. 
Thus, if the person defam ing states tha t some public man has really done 
som ething and then asserts tha t such conduct is disgraceful, then it is a com
ment on the conduct o f  the plaintiff. Or, he may identify the conduct by a 
clear reference, so tha t he enables the reader to  judge whether the opinion is 
well founded. But if  he asserts tha t the plaintiff has been guilty o f  disgraceful 
conduct and  docs not state w hat tha t conduct was, this is an allegation o f  fact 
for which the defencc o f fair com m cnt does not apply though the defence o f 
tru th  can be taken if the facts alleged can be proved.41 In a  case where the 
facts arc fully set o u t in the alleged libel, each fact must be justified and if the 
defendant fails to  justify one, even if it be com paratively unim portant, he fails 
in his dcfcnce.

M ore o r less the same principle has been followed in India. W here the 
facts supporting the com m cnt arc not stated at least with substantial correct
ness, the defence is n o t available. The leading ease on the subject dealing with

35. Id. at para 12.02.
36. M itha Rust am ji, supra note 4: Vishan Sarup v. Nardeo Shastri, A .I.R . 1965 All. 
439; W.S. Irwin v. D.J. Reid. A .I.R . 1921 Cal. 282.
37. London A rtis ts  v. L ittlc r , supra  no te 28.
38. Union Benefit Guarantee Co. v. Thakorial, supra note 4.
39. R.K. Karanjia v. K.M.D. Thaekersry, A I R. 1970 Bom. 424, 429.
40. See sup ra, ch. 1.
4 |.  Kemstey v. Foot, (1952) 1 All E.R. 501, 505 (Lord Porter).
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this particular aspcct is a C alcutta case.4* In tha t case, the allegation was 
tha t the plaintiff was a  member o f  a terrorist organisation. The following 
passage from  the judgm ent is material :

If  the conclusion recommended to  his readers that the plaintiff is guilty of 
this charge, he is in the position o f a  person who has publicly charged an 
other with a crime, and, apart from  a defence o f  privilege, he must cither 
justify o r pay. It is no dcfcncc whatever to  say tha t he honestly believed 
in his accusation, o r tha t he had a  ccrtain am ount o f  reason for making 
it; o r tha t Lord Lytton had said it before; o r tha t he was concerned to 
support a  policy o f G overnm ent.43

The third condition is tha t the com m ent, though it can include inferences 
o f  fact, must be recognizable as com m cnt. Com m ent may, on the one hand, 
sometimes consist in a statem ent o f fact and  such statem ent o f fact can be held 
to  be a com m cnt if the fact so stated appears to  be a  deduction o r conclusion 
come to  by the speaker from  the facts stated o r  referred to  by him o r in the 
com m on knowledge o f  the person speaking and those to  whom the words arc 
addressed and from which his conclusions may reasonably be inferred.44 W hat 
is meant by “ com m ent”  is described by Cusscn, J ., in an  A ustralian case.45

The position in India in this respect does not seem to  differ although the 
point docs not seem to  have been clinched so vividly as in the United Kingdom 
except in the Calcutta case.4* It is recognised that the dcfence o f fair com ment 
protects only statements o f  opinion and  not defam atory allegations o f  facts.47

The fourth condition is tha t the com m cnt must be fair, that is to  say, the 
com m cnt is such tha t it must pass the following objective test, namely, “ Could 
any man honestly express tha t opinion on the proved facts.”  T he above for
m ulation is based on the summing up o f  Lord Hew art, C .J , in Slopes  v. 
Sutherland 48 where he said, “ The question which the jury must consider is this 
would any fair man, however prejudiced he may be. however exaggerated or 
obstinate his vi:ws, have said that which this criticism has said.” 4*

The above statem ent was itself based on the observations o f Lord Esher, 
M .R ., in an earlier ease,50 which was adopted by Lord Porter in the House o f 
Lords in 1950.51

42. Subhash Chandra Bose v. R. Knight Sons, A .I.R  1929 Cal. 69.
43. Id. at 73.
44. O’Brien v. Marquis o f Salisbury. 54 J.P. 215. 216 (1889).
45. Alarke v. Norton, (1910) V.L.R 494. 499. citcd in Duncan & Neill, supra note 34, 
para 12.11, f. 4.
46. Supra note 42
47. T.G. Goswami v. The Slate, A .I.R . 1952 Pepsu 165.
48. 39T .L .R . 677 (1923).
49. See Duncan & Neill, supra note  34 at 69. para 12.15.
50. Me r I vale v Carson, 20 Q.B.D. 275. 280 (1887).
51. Turner v. Metro-Goldwyn-Mayer. (1950) 1 All E.R. 449, 461.
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In  general, these principles have been followed in India, as would be 
obvious from  a  few Indian decisions.”  Exaggeration docs not make a com
m ent unfair.13 Com m cnt may be “ fair”  even though it is wrong o r is expres
sed with violence and  heat.54

There seems to  be some uncertainty in the U nited K ingdom as to  the 
com ments which im pute dishonesty o r other dishonourable conduct o r motive 
to  the plaintiff. It has been pointed out55 that there are three possible views 
where the com m cnt contains im putations to  the effcct that the plaintiff has 
acted dishonestly o r dishonourably o r  has been inspired by some base motive.

T he three possible views on the subject arc :

(a) The defence o f  fair com m ent docs not apply at all to  suggestions, 
even though in the form  o f  com m ent, tha t the plaintiff has acted dishonestly or 
dishonourably o r been prom pted by some base motive. Such suggestions must 
be defended, if at a ll, by showing tha t they arc correct inferences from the pri
mary facts, that is, by a  defence o f justification.

(b) The defencc o f  fair com m ent can apply to  such suggestions (sugges
tions o f dishonesty) but the defendant has to satisfy the jury tha t the com ment 
was a  reasonable inference from  the facts com mented on.

(c) The general test o f  fair com m cnt applies and the question is : would 
any man honestly express tha t opinion on the proved facts ?

It is not clear w hether Indian courts would follow any o f  these tests, since 
the point does not appear to  have been clinched so far in India.

A fairly recent A ustralian case5* seems to  take the widest view, namely, 
that the general test o f fair com m ent applies and the question is: would any 
m an honestly express tha t opinion on the proved facts ? In tha t case dccided 
by the High C ourt o f  A ustralia, the alleged libel (review o f a  theatrical p ro 
duction) contained statements that the producer dishonestly suppressed the role 
o f  another player to  highlight his own role. The High C ourt was ordering a 
new trial on the ground tha t the judge had wrongly withdrawn from the jury 
the issue o f fact o r com m cnt. The following observations o f  the High Court 
o f  Australia arc p e r t in e n t:

52. U.B. Guarantee Co. v. Thakortat, supra note 4 at 124; M i I ha Rusiomji, supra 
note 4 at 283.
53 M urlldhar v. Narayendas, A .I.R . 1914 Sind 85; Purushoitam Vijay v. The State  
A .I.R . 1961 M .P. 205.

54. Raghunath Singh  v. M ukandi Lai, A .I.R- 1936 All. 780, citing Fraser, Law o f  Libel 
A Slander 161, 163, 165 (6th cd.)
55. Duncan & Neill, supra note 34 at 71*72, para 12.19.
56. O 'Shaufhnessy  v. M irror Newspapers Ltd ., 45 A.L.J.R. 59 (1970).
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It is not that the writer merely failed to preface w hat she had to  say ab o u t 
the production w ith some form ula such as “ it seemed to  m e” ; it is rather 
tha t the jury  could have found tha t an  im putation o f  dishonesty was 
levelled against the plaintiff as the w riter's explanation o f  w hat she asserted 
to be a waste o f talent. If  w hat was w ritten had been no m ore than com 
m ent it only had to  be fair, but, if it were fact, it had to  be correct to 
defeat the plaintiff’s claim. It was, wc think, for the jury  to  decide whether 
there were any statements o f defam atory facts and  bccause the issue was 
withdrawn from  them  wc consider tha t the trial miscarried.

To safeguard ourselves from too broad a  generalization wc would add  tha t 
it is not our view that an im putation o f  dishonesty is always an assertion 
o f  fact. It is part o f  the freedom allowed by the com m on law to  those 
who com m ent on matters o f  public interest tha t facts truly stated can be 
used as the basis o f  an  im putation o f  corruption or dishonesty on the 
part o f  the person involved.57

A criticism generally m ade in the U nited K ingdom o f the defence o f fair 
com m ent was tha t the dcfcncc was unduly technical. T he defence was avail
able only in respect o f  expressions o f  opinion, and  the portions o f  the state
ments tha t were in the nature o f  “ assertions o f  facts”  had to  be proved strictly. 
In o ther words, the law envisaged a  strict com partm entalisation between “ facts”  
and “ opinions” . N ow, norm ally, defam atory m atter would not consist so le ly  
o f  expressions o f  opinion. Facts and expressions o f opinions would be mixed 
up. H ence a  strict adherence to the rule would causc injustice. The Porter 
Com m ittee noted this defect,58 and recom m ended59 tha t the basis o f the defence 
o f  fair com m ent should be broadened in a m anner similar to  tha t rccom mendcd 
by tha t com mittee in relation to  the dcfencc o f  justification.

This recom m endation o f  the P orter Com m ittee has been substantially 
carried out by section 6 o f the D efam ation Act o f 1952. (There is, however, 
some controversy as to  how far the A ct has carried ou t the  p rec ise  recom m en
dations o f  the com m ittee). This scction appears to  be w orth adopting in India 
also.60

The Bombay High C ourt61 has held tha t a  statem ent made before an 
officer who was not acting in a judicial capacity and who was not exercising 
the attributes o f  a  court cannot be said to  be absolutely privileged. Hence 
defam atory statem ents made before a  police officer in the course o f  investi
gation are not absolutely privileged; only a  qualified privilege attaches to them.

57. Id. at 60-61.
58. Supra  note 22, para 83-91.
59. Id ., Summary of Recom m endations No. 6.
60. Point for law reform.
$1. Xlaroti Sadashiv v. Godubai Narayanrao, A .I.R . 1959 Bom. 443.
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P roof o f  malicc destroys a  qualified privilege. W here untrue statements were 
made with full knowledge tha t those statem ents were untrue, tha t fact is a  con
clusive p roo f o f  malice.42 The judgm ent dissents from  decisions o f C alcutta63 
and M adras64 to the contrary , which had held tha t such statem ents enjoyed 
absolute privilege. In  fact, ano ther C alcutta case decides tha t the privilege is a 
qualified one in such circumstanccs.65

Justification appears to  exclude apology. The following observations made 
in an English case66 were cited in a  judgm ent o f the Orissa High Court:67

Indeed, the fact th a t the defendants attem pted to  justify them  was the 
antithesis o f recantation. The partial apology in a  pleading which attem p
ted to  justify a large am ount o f  defam atory untruths was no apology a t all. 
I t is inevitably, in such a  context, mere fa u x  bonhomie.**

62. Id  at 446-47, para 15-16.
63. Madhab Chandra v. Nirodchandra, A .I.R . 1939 Cal. 447.
64. Sanjivi Rcddi v. Koncri Reddi, A .I .R . 1926 Mad 521.
65. Joseph Mayr v. Charles. 47, C.W .N. 627 (1943); I .L .R . (1943) 1 Cal. 250.
66. Dingle v. Associated Newspaper Ltd., (1961) 2 Q.B. 160, 165 (Holroyd Pcarcc, 
L .J.).
67. State o f Orissa v. N.R. Swamy, I.L .R . (1970) C utt. 1264.
68. Quoted in Id, at 1306.


