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1902 interest, then no one could pay interest; and the creditor would, in that

MARCH18. case, be forced to sue the minor for the debt before the expiry of the
period of limitation allowed by law and could not give them any grace.

ApPELLATE To interpret the law in this way would be against the interest of minors
CIVIL. in general.

29 Q. 817. In these circumstances we must find, as tbe Subordinate Judge has
found, that the payment of interest made by the guardian bas given a new
period of limitation and that the suit is not time-barred.

The learned pleader for the appellants has raised another ground of
appeal which, however, be has not pressed very strongly namely, that a
decree for the whole debt should not have been given against the
appellants, But we think that, under the terms of the bond, it is clear
that the minors were jointly and severally [681] liable, and that,
although the suit has been dismissed as against the defendant No.3,
yet a decree for the whole amount has been very properly given againet
the two defendants, who are appellants before us.

The appeal is dismissed with costs.
Appeal dismissed.

29 Q. 651.

Before Mr. J1tstice Bomerjee and Mr. Justice Pratt.

PRAMATRA CHANDRA ROY v. KHE1'HA MOHAN GHOSE.'
[ht July, 1902.]

T"afts!sr 0/ Property Act (IV 0/1882) s.89- Mortgage·· Orde1' absolute lor sale 01
mortg4gea property, appltc4tion for-Decree-Execution~Utl.certiJieiJ,pallment
to decree.holaer-.Appeal-Givil Procedure Coae (Act XIV oj 1882) ss. 244. 268,
640, 678-001'rt-lee, ins1'fJicie'nCfJof-rError effecting merits or jurisdiction.

Proceedings under s. 89 of the Transfer of Property Aot are not proceedings
in execution of a deoree, but in oontinuation of the original suit; and an
appeal from an order absolute made under that section lies under the
provisions of a, 540 of the Code of Oivil Procedure as an appeal from an
original decree.

Tiluck Singh v. Parsotei» Prashad (1), and T4r4 Prasad BOfJ v. Bhobodeb
ROfJ (~) relied upon.

The deoision of the majority of the Full Bench in Malikarjunadu Setti
v. Lingam1'rti Pant'llu (8) dissented from, and that of the minority (Sir
Arnold White O. J. and Moore J.l followed.

In an application under 8. 89 of the Transfer of Property Aot for an order
absolute for sale of the mortgaged property, 8.258 of tbe Civil Procedure Code
is no bar to an inquiry Into the plea of payment of the mortgage debt.

THE plaintiffs, Pramatha Chandra Roy and another, appealed to
the High Court.

The plaintiffs ba:oing brought a suit against Khetra Mohan Ghose,
the defendant, on a Simple mortgage bond, Khetra Mohan, [652] on
September 25, 1894, executed a solehmamo. in respect of Rs. 384-8, and
the suit was decreed by the Munsiff of Midnapore again8t the defendant
according to the terms of the solehnctma.

On September 22, 1897, the plaintiffs presented an application to
tho MUDsiff, under s. 89 of the Trausfer of Property Act for an order--_._-----_._--

• Appcal from Appellate Decree No. 135 of 1899, against the decree of
H. R. H. Coxe, Esq., District JUdge of Miduapora, dated the 15th of October 1898
reversing the decree of Bsbu Amrita Lal Palit, MUDsitJ of Midnapore, dated th~
Brd of September 1898.

(1) (1895)1. L. R. 22 Cal. 925. (8) (1900) 1. L. R. 25 Mad. 244.
(2) (1895) I. L. s, ss Cal. 931.
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a.baolute for sale of the mortgaged property, alleging that the defendant 1902
had paid them only Rs, 79, but failed to pay the balance of the decretal JULY 1.
amount.

The defendant objected to this application on the ground that the .6.P~~ATE
mortgage debt had been fully paid off. and the decree-holders had ab- _3:'
solved him from the liability under the decree. and in proof thereof he 29 C. 65i.
filed the hatohitta given him by the decree-holders.

The Munsiff held that, there being no certificate as to the alleged
payment by the judgment-debtor. it could not be recognised under the
provisions of 8. 258 of the Oode of Oivil Procedure; and the payment
not being legally proved, he disallowed the defendant's objection and
ordered the mortgaged property to be put up to sale, as prayed for by the
decree-holders.

On appeal the District Judge reversed the finding of the Court of
first instance, holding that the payment of the mortgage debt had been
proved to his satisfaction, although, as the learned District Judge
observed, the defendant If very foolishly neglected to ~et formal receipts ;"
and he accordingly refused the plaintiffs' application under s. 89 of the
Transfer of Property Act.

Against this decision the plaintiffs now appealed.
Babu Joy Gopal Ghose for the appellants.
No one appeared for the respondent.
BANERJEE AND PRATT, JJ. This appeal arises out of an appli

cation under s. 89 of the Transfer of Property Act by hhe plaintiffs,
appellants, for an order absolute for the sale of certain mortgaged pro
perty. Upon that application being made. the defendant-respondent
raised an objection on the ground that the mortgage debt was paid off,
after the decree under s. 88 was made. The first Court, whilst holding
that the objeetion could be entertained, came to the conclusion, upon the
evidence. that the alleged payment was not proved. On appeal by the
[658] defendant the lower Appellate Court has reversed the finding of
the first Court and held that the payment was proved; and it has
accordingly refused the application under s. 89 of the Transfer of
Property Act. Against this decision of the lower Appellate Oourt the
plaintiffs have preferred the present appeal, and it is contended on their
behalf, first, tha.t the Courts below were wrong in holding that s. 258 of
the Oode of Oivil Procedure was no bar to their entertaining the objection
of the defendant, and, secondly, that, if s. 258 be held inapplicable to the
present case by reason of the proceedings under s, 89 of the Transfer of
Property Act not being proceedings in execution of a decree. in that case
the appeal to the lower Appellate Oourt was incompetent, as s. 244 of the
Oode of Oivil Procedure must in that view of the watter be inapplicable
to the case.

We are of opinion that this contention is unsound. Proceedings
under 8. 89 of the Transfer of Property Act are not ill our opinion pro
ceedings in execution of a decree, but are proceedings in continuation of
the original suit. This view is in accordance with that taken by this
Court in Tiluck Singh v. Parsoteis: Prashad (1) and :l'ara Prasad Ray v,
Bhobodeo Roy (2). The decision of a Full Bench of the Madras High
Court in Mallikarjunadu Setti v, Lingamurti Pantulu (3) was cited by
the learned vakil for the appellant in support of his contention tha.t

(1) (1896) I. L. R. 22 Cal. 925. (8) (1900) I. L. R. 25 Ma.d. 2U.
(2) (1895) I. L. R. 22 Cal. 931.
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proceedings under s. 89 of the Transfer of Property Act were in the
nature of proceedings in execution of a decree passed under s, 88. That.
no doubt. is the opinion of the majority of the Full Bench. but with all
respect for their opinion. we agree with the learned Chie] Justice of
Madras and Mr. Justice Moore, who took the opposite view. That being
so, s. 253 of the Code of Civil Procedure is no bar to the Court's inquiring
into the plea of payment raised by the mortgagor in satisfaction of the
decree nisi made under s, 88 of the Transfer of Property Act.

Then, as for the contention that in this view of the matter s. 244 of
the Code of Civil Procedure was inapplicable to the case, and the appeal to
the lower Appellate Conrt was therefore inoom pebenb, it is sufficient to
say that an appeal lay to the [654i] lower Appellate Oonrt against the
order absolute that was made by the first Court under s, 540 of the Code
as an appeal from an original decree.

It was urged that the appeal that was preferred to the lower Appel
late Oourt was preferred as an appeal from an order and not as an appeal
from a decree, and that the proper court-fee for an appeal [rom a decree
was not paid. We think that it is a sufficient answer to this objection to
say that it is met by the provisions of s, 578 of the Code of Civil Proce
dure; the error of the lower Appellate Oourt in entertaining the appeal
being one which did not affect the jurisdiction of that Oourt or the merits
of the case.

The result, then, is that the appeal fails and must be dismissed
without costs. no one appearing for the respondent.

A1Jl!eul dismissed.
2S C. 65';.

ORIGINAL orvu..
Before MI'. Justice Ameer Ali.

JOGINEE MOHUN CHATTERJEE 1-'. BlIOO'l' NA'l'H GnosAl,.:
[15th, 16th, 21st & 29th April. 1902.J

lle{}istratio,»-Mortgage--Registmtion Act (III of 1877). S". 17, 18, 28. 49~

Registration of documents-Juris.diction to register docurnents-Ef[ect of regis
iraiion by an O/!iCCf' not havi1l(J Jurisdiction- Mortgaue sevnrity, i7~ejfect!lality

of. by reason of defective reoiBtration-Money-decree-Limitation.
Where registration of a deed has been effected by a Registrar having no

jurisdiction in that behalf under s. 28 of tbe Registration Act (Ill of 18",7),
the document ie not effeotive for the purpose for which it is oreated.

The Sub-Registrar of Sealdah registered a mortgage deed, dated October 10,
18911. purporting to hypothecate an immoveable property within the area. of
the Baaldah Registration Office. In the suit, brought on August 81, 1901, for
the enforcement of the mortgage bond. the defendant contended. i'»ter alia,
bh at DO such property as described in the deed ever existed; and no satisfac
tory evidence having been given as to irs existence:

[655] Held, that the document could not take effect a s a mortgage bond,
but it being registered, the plaintiff's claim wag not barred. though the snit
was brought more than three years after tho date of execution of the deed;
and the plaintiff was entitled to a mouoy.dscree for the whole amount
secured by the deed with interest at the contract rate.

Bai] Nath Tewari v. Sheo SI&hoy Bhagut (1) and Belli Madhab Mitter v.
Khatir Mondul (2) relied upon. Ram Coomar Sen v. Klioda. Neioae ('3)
commented upon.

* Original Civil Suit No. 686 of 1901.
(1) (1891) I. L. R. 18 Cal. 556. (3) (iS80) 7 C. L. R. 223.
(2) (1887) 1. L. R. 14 osi. 449.
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