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agree on this part of the case also with the learned Judges of the High
Court, and the cross-appeal fails.

Their Lordships will therefore humbly advise His Majesty that both
appeals should be dismissed and the appellants in each case will PitY the
costs of their appeal.

Appenls dismissed.
Solicitor for the Secretary of State in Council: The Solicitor, Itulia

Office.
Solicitor for Krishnamoni Gupta: T. L. Wilson tf; 00.
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LACHMI NARAIN SINGH v. NAND KISHORE TJAr~ DAB.':'
[Ll.th, 12th and 19th March, 1902.]

Public Dcnuuvl« RCClVCI'!I Act (TJcnqal Act r IT of 1880) S8. 2, 7 (1), 8 (IJ), 10, 1~

Aql'ic1.lt'w·i,<ls· L(I(1.n,~ Act (XI1 nf 1881) 8, 5-TuccrJ.vi- What p({,~se,~ at (1. S(llc
1tnd::r the T'uolic Demands Iiecoucru Ad-Tti(jhl, titlc, nibd interest oj the indq
ment-debtm'-H!Ilwlhccatioib oj luwl-Mnrlqrtr/e-Tran8jcr oj PI'0IWl'llj Act (H'
of 1882) ss, G7, :n-Act XI oj 185,), 8. 5-13cnqld Act VII oj 18G8, s. I-Reven'IIC
sale IWIJ.

When a property is so ld in enforcement of a certificate under Bengal Act
VII of 1880, fllwl by the Oollector to recover amount due to the Governmont
for adva noos made under the Agr icntuur ists' Loans Act, nothing but the judg
mant-debtors right, title, aud interc,t in the property at the date of serv ice
of the notice undo!' s. 10 of Act VII of 1880 can pass to the purchaser.

[538] Such '1 ~"le has not the effect of a sa le for arrears of land revenue or
of a n ass ig nrnont to tho purcua.snr of the mortgogo-in terest created in f:wour
of the novernment by the bond executed by the judgment-debtor under the
Agr iouu.nr ists' Loans Act.

THR plaintiffs Lachmi Narain Singh and another appealed to the High
Court.

'I'he plaintiffs brought the suit on a mortgage bond executed hy the
Defendant No.1 on the 7th August 1893 for Rs, 2,500 in favour of the
plaintiff's. The properties mortgaged were four in number, being frac
tional shares of four touiiis, bearing numbers 713, 4556, 4552 and ] 109,
respectively, situated in different pergunnahs of the Mozufferpore
Collectorate. The Defendant No. 1 had previously in Septemher 18:19
mortgaged the last of the aforesaid properties to the Secretary of State
by a bond to secure an advance from Government under Act XII of 1884.
Subsequently, for the debt so secured, a certificate was filed by the
Collector under the Public Demands Recovery Act (VII of 1880), and
that property was sold in enforcement of the certificate and purchased
by the Defendant No.3 in January 1897.

It was contended by the Defendant No.3 that his purchase must
prevail over the plaintiffs' mortgage, inasmuch as the certificate
was for the realisation of advances made by the Government to the
Defendant No.1, secured by a mortgage deed of a date prior to the
plaintiffs' mortgage deed. The Subordinate Judge held that the certificate

* Appeal from Appellate Decree No. 381 of 1'100, against the decree of A. Eo
Staley, E~q.• Diatr ict Judge of Tirhoot, dated the 19th of December 18'Y), moc1ifying
the decree of Babu Dipro Das Chatterjee, Suberd inate Judge of that di~trict, d~t0a
the ard of August 1899.

859



29 Cal. 539 INDIAN HIGH COURT REPORTS [Vol.

1902
MARCH 11,

12 & 19.

APPELL.\TE
CIVIL.

29 C. 537.

£le:1 under the Public Demands Recovery Act had the force of a decree
for money only, and the sale under it transferred to the Defendant No.3
only the right, title, and interest of the judgment-debtor in the property;
a.n.i as such certificate and sale took place after the plaintiffs' mortgage
(loea the Defendant No.3 was bound by tht',t mortgage. The Subordinate
J ,vlgo accordingly passed a decree in the plaintiffs' favour in the usual
terms. a certain order, by which the mortgage properties were to he
sold, being laid down to secure the interests of the other mortgagees
.lefendants.

On appeal by the Defendant No.3, the District Judge held,
f0lying upon the case of Narsidas Jitram v. Ioqlekar (1), ana the
rulings referred to therein, that the prior lien in favour of [539]
the Secretary of Stato passed to the Defendant No. 3 by his pnr
chase under the Public Demands Recovery Act, and modified the decree
of the Sllbordinftte Judge as follows:" The result is that the plaintiffs
under the decree shall have power to sell the property in question as
directed in the decree, except that, if the property be sold, it shall be
sol.I liable to the unsatisfied amount due under the mortgage under Act
'~r [ of 1884."

13ahu U1)uIlwli Mookerjee and Balm Sorrulii Charan 1J.1I:tra for the
:u)oellants.
.. Babu .~(ih(jrIl11L S'ingh and Babn Lachminrlrain Singh for the respond

ent.
BRETT AND :\1:ITRA,.LT. On the 5th September 1889, hho Govern

mont ~L,l vauoo.l bo Defendant No.1 (Raghlln:tndan Sahi) a certain sum of
111 onoy as tucca.oi under the Agrioulturiets' Loans Act (xn of 18:301), awl
the defoDlhnt executed a bond in favour of the Government, hypothecating
hi? nrujrli mrdik'nna right to eight annaa of talnq Banapur, bearing towji
No. J109, of tho Mo cuflomore Collectorabo, On failure of the defendant
t,) roprry tho money in time, the Collector of Mozuffer pore filed ou tlle
~OIJ1J April 1894 a certificate for the sum of Rs. 1,733-14-G under s. 7,
sub-section (1) of bhe Public Demauds Rocovcry Act (Bengal Act Vii of
l:·\80). The property covered by the bond was sold under the said
cortifl'j\tte on tho 29th .T anuary 1897, and was purchased by Defendant
No.3, l'1andkighore TJal, for Es. 395. The sale was confirmed on the
8~h April1S97. rrhereis nothing in the record now to show what amount
was actually due to Government on the date at sale, and, if the amount
exceeded Rs. 395, when and how the excess was recovered or whether
any portion of the debt is still subsisting. The bond itself is not a pn,rt
of tho record.

TIeforo the commencement of the certificate proceedings, Defendant
Xo. 1 had mortgaged to the plaintiff by a bond dated the 7th August
1";9:3, for Eg. 2,600, the property already mortgaged by him by the bond
of the) uth ijeptember U\89 as also three other properties. Out of the
sum ~h;t8 advanced by the plaintiff, Rs. 1,145-8 was deposited in the
('c-,1;6ctomte in part satisfaction of the first mortgage. The present action
ic) basel! on [MO] the bond of the 7th August 1893, Defendant No. :3
Loi11>( ma.le a party in the suit on the allegation that he has purchased the
s1,il property subject to lien in favour of the plaintiff.

Tho contention o] Defendant No.3 is that the property having
h.·em hypothecated by the bond on which the certificate proceedings Were
h'lseJ, ho is not only the purchaser of the equity of redemption of

(1) (1879) 1. L. R. 4 Born. 57.
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Defendant No.1, but is also the assignee of the mortgage right of the fgOa
Government, nothwithstanding that the sale took place under the Public MABCH 11,
Demands Recovery Act. l!1 & 19.

The Subordinate Judge held that the certificate under Act VII (B.C.) APP~ATE
of 1880 had the force of a decree for money, and the sale thereunder CIVIL.
conveyed only the right, title, and interest of the judgment-debtor,
Defendant No.1, and accordingly he directed that there should be a 29 C. 537.
deoree for sale in favour of the plaintiff. On appeal by defendant No.3,
the District Judge has modified that decree. We have not been able to
follow exactly the drift of the modification, and the learned Vakeel, who
has appeared in support of it, has not attempted to explain it.

The plaintiff has now appealed. It has been contended for him
that a sale under a certificate filed under the Public Demands Recovery
Act could have no other effect than to convey to the purchaser the right,
title, and interest of the judgment-debtor as it existed at the date of
attachment, i.e., the date of the service of the certificate under s, 10 of
the Act. It has also been contended that, having regard to the provi
sions of s, 99 of the Transfer of Property Act (IV of 1882), the Govern
ment as a mortgagee could not sell the hypothecated property except
under a decree passed under that Act, and that therefore the sale to
Defendant No. 3 was void, and that at all events the sale could not
operate as an assignment of the lien which the Government could have
enforced, but did not enforce. For the respondent it has been argued
that s, 99 of the Transfer of Property Act cannot affect the statutory
right of the Government under the Public Demands Recovery Act; and
that, although a sale under a certificate filed under the latter Act
ordinarily operates as a conveyance of the right, title, and interest of the
judgment-debtor, the proceedings leading to the sale in the present case
having been for money recoverable under s. 5 of Act XII of 1884 as arrears
of [511] land revenue, and the property having been expressly hypothe
cated, he. as the purchaser at the auction sale, is entitled to the position
of a prior mortgagee with respect to the sum of RI'!. 395, which went
towards the satisfaction of the mortgage-debt. It has also been sugl:jest
ed that Act VII (B.C.) of 1880 did in express terms reserve to Govern
ment the powers conferred by Acts XI of 1859 and VII (B.C.) or' 1868,
and 8. 2 of the Act provided that these Acts should be construed as one,
and that the sale therefore had the effect of a sale for arrears of land
revenue,

We think these contentions of the learned Vakeel for the respondent
'are not sound, and tha.t the plaintiff is entitled to a decree for sale on the
basis of Defendant No.3 being merely a purchaser of the equity of redemp
tion of the mortgagor at the date of the service of the certificate
under the Public Demands Recovery Act. The purchase by defendant
No. 3 did not vest him with the right which the Government had as
mortgagee-a right which was either abandoned or extinguished by the
sale.

S. 5 of Act XII of 1884 (Agriculturiats' Loans Act) provides that
every loan made under its provisions with all interests (if any) chargeable
thereon, and the costs (if any) incurred in recovering the same shall be
recoverable as if they were arrears of land revenue. Such loans were
known in the Regulations and the older Act as tuccaoi, Act XI
of 1859 (s, 5), and Act VII (B.C.) of 1868 (s. 1) made reference
to tuccavi as revenue within the meaning of these Acts and recover
able as such, and it would seem that.the Government could have recourse
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llo those Acts for recovery of tuccavi advances. But these Acts, as they
now stand after the repeal of some of their sections, provide no machi
nery for the sale of any immoveable property, except estates and tenures.
The Public Demands Recovery Act (Bengal Act VII of (1880), which
has now been repealed by Act I (B.C.) of 1895, laid down an easy and
simple procedure to be followed by a Collector of land revenue for the
recovery of iuccaoi advances. There is nothing, however, in these Acts
which debars the Government from instituting a suit under s. 67 of the
Transfer of Property Act (IV of 1882) on a mortgage executed in
its favour, such as we have in the present case. The Government
could have brought the property hypothecated to sale under that
[512] Act in a suit properly framed, making the 'puisne mortgagee (the
plaintiff in the peresent case) a party, and given to the purchaser the
benefit of its own mortgage, or the property free of all incumbrances. But
the procedure laid down in that Act appears to be regarded as cumbrous
and dilatory by the fiscal authorities. The recourse to the Public
Demands Recovery Act must lead to the consequences laid down in it.
Every certificate made under the provisions of s. 7 (sub-section 1) of
Acu VII (B.C.) of 1880 has, as regards the remedies for enforcing the
same, the force and effect of a decree of a Civil Court wherein the
Secretary of State for India in Council is deemed to be the decree
holder and the person named as debtor is the judgment-debtor. By
s. 8, cl. (b) of the Act, the certificate as soon as it becomes absolute
has "to all intents and purposes the same force and effect as a final
decree of a Civil Court." S. 10 of the Act and Form No.4, referred
to therein, speak of the execution of the certificate in the same manner
as if it were a decree of a Civil Court and attachment of the immoveable
property of the judgment-debtor under the provisions of s. 274 of tho
Code of Civil Procedure. Under s. 19 the certiticate is enforceable by
the ways and means laid down in the Code of Civil Procedure for the
enforcement and execution of a decree for money. It seems to us that
the attachment and sale under the Public Demands Recovery Act of
immoveable property hypothecated to Government are of the same nature
and effect as attachment and sale referred to in s. 99 of the Transfer of
Property Act. But it is not necessary for UB to decide in this case whether
the sale held on the 29th January 1897 at the instance of the Secretary
of State for India in Council is void, as contended for by Babu Umakali
Mookerjee for the appellant. The judgment-debtor (Defendant No.1)
never contested the legality of the sale. All that we decide is that nothing
but the judgment-debtor's right, title, and interest in the property at the
date of the service of the notice under s. 10 of the Public Demands
Recovery Act could and did pass to the purchaser (defendant No.3). In
the view we take we follow Ma,homed Abdul Hai v. Gujraj Sahas (1) and
Baijnath Saha~ v. Ramgut Singh (2).

[513] The learned Vakeel for the respondent has not referred to any
authority directly supporting the proposition that a sale under the Public
Demands Recovery Act on a certificate based on a mortgage in favour of
the Government has the effect of an assignment of the mortgage' interest
to the purchaser. The cases cited by him--Emam Momtazooddeen
Mahamed v, Raj Coomer Dass (3) and Narsidas Jitram v. Joglekar (4)
were decided in 1875 and 1879, respectively. Under the Transfer

(1) (1898) I. L. R. 20 Gal. 826. (3) (1875) 14 B. L. R. 408.
(2) (1896) I. L. R. 23 Cal. 775. (il (1879) 1. L. R. 4. Bom. 57.
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of Property Act, a mortgagee is debarred from selling the property
mortgaged except by means of a suit under that Act, and we think
that the rule laid down in those cases is no longer law. It seems
to us that the Legislature practically adopted the view taken by the High APPELLATE

Court of Allahabad in Khab Chand v. Kalian Das (1), in which the law as CIVIL.

Iaid own in the Calcutta and Bombay High Courts was dissented from.
The Legislature went further and prohibited sales of mortgaged properties 29 C. 5S7.
under decrees for money at the instance of mortgagees.

The decree made by the lower Appellate Oourt should, therefore, be
set aside and that of the Subordinate Judge restored with costs.

Appeal allowed.

29 C. MS.

ORIGINAL CIVIL.
Defore Mr. Justice Ameer Ali.

MONMOHINEY DASSEE V. RADHA KRISTO DABS.':' [23rd April, 1902.]
Attachmcllt-Claim-Propcrt,IJ o.ttachcd. in possession of (wd stuNdi'lbg in the name

oj souw person other tluui tho judrrrnc'lbt-debtor-Civil Procedure C()(lc (Act XIV
of 1882) ss, 278, 280.

In an investigation under s. 280 of tho Oiv il L'rocedure Colle the Court
has to determine the question of possese ion merely, and cannot go into the
question of titl'il with respect to the property taken in attachment. If the
posssss ion of the person ho kl ing the property be on hid own account, tho
fact that the judgment-debtor may have a beneficial interest or some title in
it cannot be gone into.

[544] Hamid IJalchut Maz'ttmdar v. Buktcar Ch,p,d Mahto (2) and Slwomj
Nand(t'l! Sinuh v . GOlJ<t/ Sural! Singh (3) followed.

In a summary invest igat ion under the above section the Court cannot
'1.o1d merely on suspicion tha.t the claim is untenable.

Sreemo» ChundM' Dey v . Gop(li!,l Chundcr Chuckcrb'tttty (et) 'and Mom'shoe
Bueloor Ituhecm. v , Sh'wmsaonissa Begum (C,) referred to.

THE plaintiff Monmohinoy Dassee obtained a decree against the
defendant Radha Kristo Dass, and in execution of that decree attaChed
three pieces of Government securities. Panna Lall Dassee thereupon
put in a claim under s, 278 of the Civil Procedure Code, alleging that the
securities belonged to her and not to the defendant judgment-debtor.
The securities stood in the name of the claimant, and it was proved that
she sent one of them to the bank for realizing interest due thereon and
entrusted to others to her attorney for sale for the purpose of paying
with the proceeds thereof the price of a house which she bad negotiated
to purchase. Evidence was also adduced to prove that they were pur
chased with monies belonging to the claimant. On bebalf of tbe decree
bolder, it was not shown that, although the securities stood in the name
of the claimant, they had in reality been dealt with and enjoyed by tbe
judgment-debtor.

Mr. Sinha and Mr. B. C. Jl1itter on behalf of the plaintiff decree
holder.

Mr. Dunne and Mr. Knight on bebalf of the claimant.
-------

• Original Civil Suit No. 8!)3 of 1000.
(1) (1876) 1. L. R. 1 All. 240. (i) (18GG) 11 IIi. 1. A. 28.
(2) (1887) 1. L. H. 14 Cal. 617. ,(5) (1867) 11 ]\f. 1. A. 551.
(3) (18;)1) 1. L. R. 18 Cal. 200.
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