
29 Cal. 509 INDIAN HIGH COURT ~EPORTS [Vol.

1902 v. Ghosal (1), we wanted to appear, but the Court held that, though We
MAY 7. could do so. we could not take part in any proceedings.

INSOLVENCY STEPHEN, J. The question now raised is whether witnesses appearing
JURIS- in accordance with an order made under s, 36 of the Insolvent Debtors,

DIOTION. Act, 1848. are entitled to be represented by Counsel. In an ordinary
case a witness has, of course, no right to be represented. The differences

29 C. 807. however, between the position of witnesses appearing in an ordinary
cause, and the position of those appearing in the present proceedings,
seem to me too weak for any sound argument to be based Ion the analogy
between them. Here witnesses have, with perfect propriety, been cross
examined by Counsel to show that they have been guilty of serious fraud
and conspiracy. I cannot think that the law intends that they should
not have any chance of professional assistance to make an answer to
such charges: the more 80 as it is much harder for the Court to protect
their interests than it would be in an ordinary case. I am therefore glad
to find that the matter has been already dealt with in the case of In re
Nursey Kessowji (2), where it is laid down that in proceedings such as
these under special circumstances Counsel may properly be allowed to
attend on behalf of witnesses.

The charges mentioned above, to my mind, constitute special circum
stances within the meaing of this rule and I take the attending of Counsel
to include acting as Counsel in the oridinary way. I therefore hold that
the witneasss in the present case may be represented by Counsel with all
the powers of Counsel ordinarily appearing in an ordinary case.

Attorney for opposing creditor: A. N. Ghose.
Attorneys for insolvents: Rutter It 00.
Attorneys for Amluk Chand Parruck and Guloke Chand: Orr. Hobert

son and B1~rt07b.
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[509] APPEAL FROM ORIGINAL crvn,
Before Sir Francis W. Maclean, K. O. I. E., Ohief J'u,stice, Mr. Ju,stice

Prinsep and Mr. Justice Hill.

KASSIM MAMOO]EE 'V. ISUF MAHOMED SULLIMAN.~' [14th May, 1902.)
Foreign jw:lgment, actioll 071-Dornicile-Defcndant llot ?'esidmt or domiciled in jrYrcign

country-No appearance by deJM,dant or sltbrnissi071 tojurisdiction-s-Jurisdiciion-«
.. Foreigner" -Subject oj the Sovereign both of Lsr, tish India and of tt lJ?'itish
colony.

Oour ts genera.lly exercise jurisdiction only over persons who are within
the territorial limits of their jurisdiction, and, apart from some statutory
power, cannot exercise jurisdiction over anyone beyond its limits.

Whaley v. Busjield (3) referred to.
A judgment of a foreign Court obtained in default of appearance aga.inst

a defendant cannot be enforced in a Court in British India, where the
defendant at the time the suit commenced was not a subject of, nor resident
in, the country in which the judgment was obtained.

Gurdyal Singh v . Raja of Faridkote (4), Schibsby v . Westenholz (5), Rousillrm
v . Rousil/orl. (6) referred to.

• Appeal from Original Oivil No. 16 of 1901 in suit No. 501 of 1899.

(1) (1901) Unreported case, dated 21st (4) (1894) 1. L. R. 22 0301. 222.
l\{ay 1901. (5) (1870) L. R. 6 Q. B. 155.

(2) (1879) I. L. R. 3 Born. 270. (6) (1880) L. R. 14 os, D. 351.
(3) (1886) L. R. 32 Oh. D. 131.
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A person does not cease to be a " foreigner" within the mea.ning of the rule
laid down, in the above oases because he is the subject of a sovereign who is
the sovereign of the country where the judgment was obtained and the
country where it is sought to be enforoed.

Turnbull v . Walke!' (1) referred to.

THE defendant Kassim Mamoojee appealed.
The plaintiff Isuf Mahomed Sulliman sued to recover the amount

due under nine several judgments obtained by him against the defendant
and others in the Supreme Court of Mauritius. The judgments were of
various dates from the 8th February to the 29th March 1898. The plaint
iff alleged that the judgments were still unsatisfied and in force.

The defendant some twenty years or so ago resided in that colony
and carried on business as a merchant there, hut left the [610] colony in
1878 and did not return to it afterwards; when he left he was carrying
on business there in co-partnership with two persons named Allam and
Mabomed Baboo in the name of Hajee Ksssim Msmoojee, which business
was carried on down to the month of August 1896 by those two persons
under a power of attorney from the defendant, when the partnership
was dissolved and the defendant ceased to carryon and since that time
has not carried on any business whatever in the colony. The defendant
was not served with any process or summons in the suits, and he did not
appear in any of them, and he denied that the sum claimed by the plaintiff
or any part thereof was due.

The defendant took several grounds of objection to the claim as
based on these judgments :-(1) that the Righ Court had no jurisdiction
to entertain this suit because it waS alleged that the defendant was not
either dwelling or carrying On business or personally working for gain
within the limits of its ordinary original civil jurisdiction; (2) that the
Mauritius Conrt had no jurisdiction to pass these judgments, inasmuch
as he was not domiciled in Mauritius nor resident there at the time when
the suits were instituted or at any time during their pendency or at the
time of their determination; that in June or July 1898 the defendant
was, at the instance of the pifl,intiff , who was the petitioning creditor,
adjudicated a bankrupt, and such bankruptcy proceeding! were a bar to
the present suit; (3) that the plaintiff had failed to prove that there was
anything due from the defendant to the plaintiff.

The case was originally tried by Sale, J., who, in disposing of the
several grounds of objection taken by the defendant, observed as follows
in his judgment dated the 17th April 1901 :-

SALE, J. The plaintiff sues to recover the amount due under nine several judg
ments obtained by him a~ai!lst the defendant and others in the Supreme Court of
Maur itius.

The judgments are of various datos, from the 8th February 1898 to the 2'Jth
March of the sams year.

It is, I think, clear that these [udgmeuts are foreign [udgmonts within the
meaning of the Civil Procedure Code, and that the Supreme Court of J\buritius is a
Court which is eatabl ished by an order of Her :!\fajesty in Council, and, aH appears
[511] on the face of the judgments, that the defendant did not appear and that
judgment was entered up againsb him in h is absanoe. It appears further that the
Court was satisfied that for the purposes of these suits the defendant was properly
represented by one Allam, who was found to be carrying on business in :J\{auritius
in partnership with the defendant, and I think that I must take it that the Court
was satisfied t4",t there was sufficient authority in Allam, as the representative of
the defendant, to accept process on his behalf, and that Allam was properly served
with processes lin all the suits:and had the opportunity of appearing and defending
them_0'tl.-~e~~~~_~he~~~lldant,if he had thought proper so t~do~ . '...._ .

(1) (1892) (]7 L. 'T.'. Rep. 767.
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The defendant takes several grounds of objection to the claim as based on these
judgments. First, it is said that til is Court hits no jurisdiction to entertain this
suit.

It is alleged that the defendant a.t the date of the lnst.itunion of the.suit. w~s
not either dwelling or c~rryil1g on business or persona.lly worklng for gam w ithin
the ordina.ry original civ il jurisdiction of this Court.., .

I think the evidence shows that the defenda.nt Was carrying on business as
share-dealee in Calcutta. at the date of the institution of this su it, and that the plea
to the [ueladiction of this Court must therefore fa.il.

The next ground of defence the defendant takes is tha.t the Mau rinius Court had
no jurisdiotion to plLSS these judgments against him which the plaintiff relies on,
inasmuch as he was not domiciled in lIIauritius nor resident there a.t the date a.t
which the suits were instituted or at any time during their pendency. I think it
is quite clea.r from the cases of Schib.9by v. Westenholz (1) and RO'l£sillo'll v. Ro'Usil!c'l1 (2)
that the Courts in England enforce foreign judgments where the circumstauces
show that an obl igabion is cast on the defendant to obey the order of the foreign
Court: and tha.t on the other hand where it appears that no such obligation exists
or where the defendant can show he hR,(1 legal excuse for not obeying the decree
of the foreign Court, then there would he:t good defencc to an action for enforcing
such judgments.

In the case of Nella Karttppa Settiar v. MaJw1nCfI Iburo.m. Saheb (3), it was
held that the fact that the defendant, who was domiciled in British India, was CRony
ing on business through a partner in Kandy was not a circumstance which rendered
him subjeet to thl! Court at Kandy, and the ground on whioh that conclusion was
arrived at was that the fact of his carrying on husiness through a partner in Kancly
did not amount to construotive residence within the jurisdiction of tha.t Court, and
the Madras High Court, under the circumstances, declined to enforce the decrees of
the Kandy Court against the defendant.

The fa.ots in this case are very different from the faots in the case in the Madras
Court, but at the same time with great deference to the learned Judges in that
Court, it seems to me tha.t the principle laid down by them is somewhat too narrow
in respect of the enforceability of foreign jurlgments against a. person who, though
not resident within the jurisdiction of the foreign [512] Court, carries on a business
within tha.t jurisdiction through an agent, for, although there may be no con
structive residence within the jurisdiction of the foreign Court, yet the fact that a
person carries on business within the jurisdiction of that Court must be one of the
circumstances which should be taken into consideration in determining whether he
had not submitted to the jurisdiction of the foreign Court.

It seems to me the observations on this question of Sir Charles Sargent, KT.,
C. J., in the case of Girdhar Damooar v. Ka.8sigar Hirtuuxr (4), are well founded.
The passage I refer to is to be found lltt page 667:- - .

.. It may be true that non-British subjects who do not reside in British India do
not make themselves personally subject to the General Municipal Law of British
India; still by establishing their business in British India from which business
they expect to derive profit, they aeceps the protection of the territorial authority for
their bus lness and their property resulting from it, and may be fairly regarded by
so doing as submitting to the jurisdiction of the Oourt of the country."

The enunoiation of this principle was m~e no doubt in a case dealing with the
proper construotion of s, 18 of the Small Cause Court Act, but it seems to me it is a
principle equally applicable to the question as to how far a foreign judgment is
enforceable against a person carrying on business within the jurisdiction of the
foreign Court.

The circumstances Which, in my opinion, are material to the question whether
or not the dlliendant has submitted himself to the jurisdiction of the Mauritius
Court are as follows :-

He is a British subject, a native of Surat. He weat to Mauritius so far back
as 1858, where he sbartad the business which, up to the date of the institution of the
suits in the l\fauritius Court, were carried on by his partners, who were acting as
his agents under a power-of-attorney.

(1) (1870) L. R. 6 Q. B. 155.
(~) (1880) L. R. 14 os. D. 351.
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(3) (1896) I. L. R..20 1\Iad. 112.
(4) (1893) I. L. R. 17 Bom.:662.
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The defendant personally carried on this business in Mauritius for twenty years.
that is to say. from 1858 to 1878, with only one break.

He left Ma.uritius in 1878, but not apparently with the object of permanently
remaining away. He says he had a mind to return there. He went first to Bom
bay and subsequently carne to Calcutta and carried on business here in the name of
l\fa.moojee Kas imjea.

Tho business he carried on in Mauritius was in his own name, Hajee Kassim
lI.lamoojee, and, I think. it must be taken that the power-of-attorney under which
he admits the business was oarried on in Mauritius, was one which authorised his
agents there to accept serv ice aud defend su its instituted against him in that
oountry, and I say so, because I think I must take it that the ?!auritius Court
satisfied itself that the defendant's agent was authorised to defend the suits on his
behalf.

Another circumstance which, I think, may be considered in this connection is
this. The defendant was adjudicated bankrupt by the Mauribius Court in June
1898, and this is relied on by the defendant as forming a bar to this suit.

[613] It would seem from ceetain letters put in evidence tha.t in the ba.nkruptoy
proceedings he appeared through his agents, and no objection was taken to the
[uriadiotion of the Mauritius Court, and the defendant further alleges that in
course of those proceedings certain a.ssets have been collected by the Receiver.
These seem to me to be oircumstuncos which may properly lind fairly be taken into
conaiderat ion on the question whethsr or not there is a.ny obligation on the defend
ant to obey any decree the l\fauritius Gourt might make against him.

This long course of dsal iags which the defendant had within the jurisdiotion
of the Mauritius Court seems to me to amount to a.represeutotlon ou his pa.rt tha.t
so long as he was enjoying tho protection of the Mauritius Court disputes or differ
ences between himself and those ros ideut within the jurisdiction of the Court
would be adjudicated upon and deberrn ined by the Maurit-ius Gaud.

It is not unfair to say that people dealt with him en that footing. That being
so, it seems to me that the Maue inius Court had full jurisdiotion to deal with the
suits, the decrees in which form the bas is of the present suit, and that those decrees
placed on the defendant the duty to PlJ,Y to the pla int itl the amount thereby award
ed. No exception is taken to the jurisdiction of the Ma.uritius Court on any of the
specia.l grounds mentioned in 8. 1+ of the Civ il Procedure Code. and, inasmuch as I
think the Maur it ius Court had jurisdiotion to make the decrees now proved, it
seems to me they form a. good ground of action against the defenda.nt in this suit.

It is next said tha.t the pla.intiff has failed to prove tha.t there hi anything now
due from the defendant to the phdntiff in respect of the decrees in question, and
that it is consistent with the evidence that the judgments hove been satisfied. I do
not think this is so on the evidence. The pla int itt has in his pla int alleged that the
judgments are unsatisfied. 'I'he defeudant in neither of his written statemenbs
alleges that they have been satistied. Wha.t he says is that he does not admit
tha.t they are still unsatisfied. and he says t~at "the pla.intiff is, in any event.
not entitled to recover in this suit the amounts already received by him under
the said bankruptcy.

I think, under the circumstances, it is for the defendant to show tha.t the
judgments have been satisfied. At all events the evidence is not such as would
justify me in dismissing the suit. It is sufficient for the proteotion of the de
fendant that the plaintiff, at the time of apyly ing for exeoution, should be re
quired to show whether any and what sums have been realised in the course of
the bankruptcy prooeedings in respect of the judgments in suit and what the
amount now due is.

The last ground of defence is tha.t the adjudication of the defendant as a
bankrups in the Mauritius Court operates as a bar to this suit. No authority is
cited for this proposition, nor do I see how in principle the bankruptcy of the
defendant in Maur it ius, who is admittedly not domiciled there, can operate as a.
bar to a. su it againsb him in this Court.

In this country the insolvency of a. person so far as it bars a suis by or
aga.inst him has that operation by statutocy euaotment. I have not beeu refer
red to any enactment which oonstltutes the bankruptcy proceedings in Mauri
tius a bar to the present suit.

[511) It may be that this Court would, at the iustanco of the lteceiver in
the bankruptcy proceedings in I1{a.uritius, st~y the execut iou of the decree of
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this Court, but that of course would depend upon the facts proved in the aoppli.
cation.

For all these reasons, I think, the plaintiff is entitled to a decree for the
amount cla.imed with costs, and interest on decree, but no execution is to issue
until the plaintiff is prepared to show on uffidavit wh:1t sums, if any, have been
realised by the Receiver in bankruptcy in Mauritius in respect of the judgments
now sued upon.

The Advocate-General (Mr. J. T. Woodrotfe) and Mr. Sinha on behalf
of the appellant.

Mr. Pugh and Mr. Knight on behalf of the respondent.
MACLEAN, O. J. This is a suit to recover the amount due under

nine judgments, which the plaintiff has obtained against the defendant
and others in the Supreme Court of Mauritius. The judgments are of
various dates from the 8th February to the 29th March of the same year.
The plaintiff alleges that the judgments are still in force and unsatisfied,
and that there is an aggregate sum of about forty-six thousand rupees
due thereunder. The defendant's case is that the Supreme Oourt of
Mauritius was not a Oourt of competent jurisdiction to try the matter;
that some twenty years or so ago he resided in that colony and carried
on business as a merchant there, but that he left the colony in 1878 and
did not return to it afterwards; that when he left he was carrying on
business there in co-partnership with two persons, named Allam and
Mshomed Baboo, under the firm of Hajee Kassim Mamoojee ; and that
down to the month of August 1896 that co-partnership or business was
carried on by Allam and Mahomed Baboo under a power-of-attorney
from the defendant; that the co-partnership was dissolved in the month
of August 1896, and on that date the defendant ceased to ca.rry on and
that he has not since carried on any business whatever in the colony;
that neither at the dates of the institution of the suits nor of their deter
mination nor at any time during that period was he domiciled in the
colony, or bound by its laws, and that he was not subject to the jurisdic
tion of the said Supreme Oourt ; that he was served with no process or
summons in the suits; that he did not appear in any of them; that
before the recovery of the judgments he had not any notice or knowledge
of any process or summons or of any proceedings in the suits or any
opportunity of defending [515] himself therein; that he was not subject
to the laws of the said colony at any time during the pendency of the
suits; that he was not then, nor is he now, under any obligation to
submit to the jurisdiction of the Supreme Oourt of that colony; and the
defendant denies that the sum or any part of the sum is due. Mr. Justice
Sale has given 'judgment in the plaintiff's favour, hence the present
appeal.

I think it is open to the defendant, under explanation (6) of s, 13 of
the Oode of Civil Procedure, to show that the Court, which passed the
foregin judgments, was not a Court of oompetent jurisdiction. The
plaintiff put in the judgments, but he has not shown that they are
unsatisfied; there were several other defendants to these suits who
might or might not have satisfied them. The defendant has been called.
He has sworn to the facts which I have mentioned above. and he has not
been cross-examined upon that part of his case except as to his revoca
tion of the power-of-attorney on the dissolution of the partnership. I
think we may accept his statements as correct. Apparently the defendant
was adjudicated a bankrupt in Mauritius in June or July 1898; a
Receiver was appointed of his estate; and he submits that such
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""nkruptcy proceedings, which were at the instance of the present
plaintiff, who was the petitioning creditor, are a bar to the present suit.

Upon these facts I feel a difficulty in saying that the Supreme
Court of Mauritius had jurisdiction to entertain the suit. The defendant
ceased to be either premanently or temporarily resident there after 1878,
and according to his evidence he did not carryon any business there
after August 1896. I do not think ~hat the plaintiff has substantiated
that the defendant was carrying' on business there at the date of the
suits in 1898. The plaintiff suggests rather than proves that Allam was
managing his business and carrying it on under a regular power-of
attorneY from the defendant, but the defendant has sworn that this power
of-attorney was revoked. In support of this part of the case, the
plaintiff sought to put in evidence the letters of the 3rd and 4th November
1899 from Messrs. Pitter and Fraser in Mauritius respectively as
evidence of the fact there stated, viz .. that Allam Khan represented the
defendant [516] and managed his business under regular powers-of
attorney. He has sought to put them in under s. 20 of the Evidence Act,
but I do not think they are admissible under that section.

The law on the subject is laid down in (amongst others) the cases of
Gurdyal Singh v. Raja of F aridkote (1), Schibsby v. Westenholz (2), R01tsil
Zon v, Roueillo« (3). The Supreme Court of Mauritius is a foreign Court
within the meaning of s. 2 of the Code and the judgments are foreign
judgments; and the judgments must be taken to have been pronounced
a.gainst the defendant in abseniem, No doubt, in the recital in the judg
ment as to the issue of the writ against the defendant, it is stated that he
was duly represented by Allam, but it is equally clear on the face of the
judgments that there was no appearance entered by the present defend
ant, nor is there anything to show that the writ was ever served on
Allam as representing the defendant. Mr. Justice Sale on this head
considers he must take it that the Mauritius Court satisued itself that the
defendant's agent was authorized to defend the suits on the defendant's
behalf. This, I take it, is a presumption only, see Molonu v . Gibbons (4),
which is rebutted by the evidence that the power-of-attorney was revoked
in 1896. It is contended, however, for the plaintiff that without contest
ing the principles laid down in the cases I have referred to and conceding
that the judgments here are foreign judgments of a foreign Court, the
defendant is not a foreigner within the meaning of the rule laid down in
these oases, inasmuch as he is a native of British India, a subject of the
Sovereign both of the colony of Mauritius and of British India, and that
the rule only applies to the case of foreigners, who own neither allegiance
nor obedience to the power, the Courts of which have passed the judg
ment sued upon. There is, however, in this case nothing to show that
any legislation exists of the sovereign power giving the Courts of Mauri
tius jurisdiction over a British subject, wherever he may be, and
placing him under the jurisdiction of the Courts of Mauritius, or at
least making it compulsory for him to come and to submit to that jurisdic
tion. Courts generally exercise jurisdiction only over [517] persons
who are within the territorial limits of their jurisdiction and, apart from
some statutory power, there is nothing to show that such exists in
the preBent case. The Court haB no power to exercise jurisdiction
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(3) (1888) L. R. 14 cs. D. 351.
W 1810) 2 Campbell 502.
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over anyone beyond its limits (see Whaley v, Busfield. (1).) I think
the defendant here was a foreigner within the meaning of that term as
used in the cases I have mentioned, otherwise the result would be that,
upon a judgment obtained in a Court of any colony of the British Crown
against an absent person, who wall not a native of or either permanently
or temporarily resident or domiciled within thllIt colony at the time of the
suit or of the judgment passed against him in obseniem, he might be
successfully sued upon that judgment in any other Court within the
British dominions. This view appears inconsistent with the decision in
the case of Turnbull v, Walker (2). When Mr. Dicey in his work on
" Conflict of La.w " speaks of " Foreign" he means " not English...

Upon the besf consideration I can give to the case, the defendant in
my opinion was not subject to the jurisdiction of the Supreme Court
of Mauritius when the judgments sued upon were passed, and it is open
to him to show in defence of the present suit, and he has shown SUCCess
fully, that the Supreme Court of Mauritius was not a Court of competent
jurisdiction in the matter.

In my opinion the appeal must succeed and the suit must be dis-
missed with costs, including the costs of the appeal.

PRINSEP, J, I am of the same opinion.
HILL, J. I am of the same opinion.
Attorney for the appellant: Ganend'ro NU/i'liin Duu.
Attorneys for the respondent: Pugh {t Co.

2!J O. 518.

[518] PRIVY COUNCIL.
PRESENT;

Lords M,i<Jnliuhten, Davey, Robertson lind Lindley.

SECRETARY OF STA'rE FOR INDIA v. KRISHNAMONI GUP'fA
AND THE CROSS-APPEAL.

[12th and 19th March and 18th April, 1902.]
[On l1ppea,l from the HiUh Conrt at Fort William in Benual.J

LitnlilLiiv·tb-ddvc/'oc l'vs,es8iOlb-LlLMUvrd lL;bd, 'P<JiblLtbt-Ailuoial lCUbd, suit lor
Lana diiuviated umb ujtel''WMd.~ re-formM-J!)jftct of acquieeconce iI, title of
GO'l)enltlW·I,t-Disco'lltin.ual~CC oj possession blJ s"bmersi01, of iamb by ri'''er
Limitation dct (XV oj 1877), iitic u:nder.

The possess ion of the tenaut is the possession of the Iandlcrd, and it can
IU:1ko no difference wbethor or not the tenant be one who might claim
adversely to his landlord. .

In a suit for altuv ia.l Iand, at ?ne time part of.the .plaintiff's permancnbly
settled estate, but subsequennly HI 18M, after dlluvlOn and reformation, ad
judged to be an accretion to Government land, where the plaintiffs had takeu
from the Government iju,ras of such land and accretion, the possess ion of the
Government was held to be adverse to the plaintiffs during the period they
were, as ijarcuiurs, estopped from denying their landlord's title; and the
Government being found to have held part of the land continuously for more
than twelve years, the suit as to tha.t was barred by limitatio-n.

The bet that the land had been perma.nently settled with the plaintiffs by
the Government, and that the pbintiffs had always paid to the Government
the full amount of revenue assessed upon it could make no difference. 'I'he
plaintiffs had acquiesced in the decision of 185(), by which the land was ad
judged to the Governmeut, and no ground had been shown for relieving
them from tlle consequences of their acquiescence.

._~--'--_.-._-------
(1) (1886) L. R. 32 oa. D. 131.
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(2) (1802) 07 L. T. Rep. 767.


