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When a case is being tried as a warrant case, and a charge is drawn up of
an offence which is triable asa warrant case, and 1t is intcuded o proceed
against the accused also for an offence which is triable only as a summons
case, that offence should form part of the charge.

Where an accused person was summoned for offences under s5. 143 and 379
of the Penal Code arnd the trying Magistrate drew up a chuarge only for the
offence under s. 37U, but convicted the accused only for the oflence undar
8. 143 of the Code :

Held, that the offence under s. 143 should have formed part of the charge,
and that the accused was misled in his defence by the abscnce of such a
charge.

THE petitioner Hossein Sardar obtained a Rule calling upon the
District Magistrate to show cause why his conviction under s. 143 of
the Penal Code should not be set aside on the ground that no charge
bhaving been framed under s. 143, and the only charge boing under 8. 379
of the Penal Code, the conviction was bad in law.

In this cage the petitioner was summoned by the Depuiy Magistrate
of Magurah for offences under ss. 143 and 379 of the Penul Codo. At
the trial the Deputy Magistrate drew up a charge only for the offence
under 8. 379. The petitioner was, however, on the 20th beptember 1901,
conviated only of the offence under 8. 143.

Mr. P. M. Guha for the petitioner.

PRINSEP AND STEPHEN, JJ. In this case tho accused was summoned
for offences under ss. 143 and 379 of the Penal Code. A charge wae,
however, drawn up only for the offence [82] under s. 379, Lub, never-
theless, the petitioner has been convieted only of an offence ander s. 143,
A Rule has been granted to consider whether, no charge having
been framed under s. 143 and the only charge being under s, 379,
the conviction and sentence are not bad. The Magistyate in his oxplan-
ation attempts to support hig order on the ground thet an cffence
under 8. 143 being triable as a summons case, no charge was necessary.
But we think that when a case is being tried as o warrant case and
a charge is drawn of an offence, which ig triablo as a warrant case,
if it is intended to proceed against the aceused also {or an oilence which
is triable only as a summons case, that offence should form part of the
charge. The cage of the accused, however, is that no charge huas been
drawn of the offence of which he has been convicted. We sro called upon to
consider in the terms of 8. 232 of the Code of Criminal I’roccdure whether,
by the absence of such a charge, the accused was misled in his defence,
There is every reason to believe that he has been so wisled. He was
summoned to appear to stand his trial for two offences, and when he was
charged only with one of those offences, he would have good reason to
suppose that the other offence had been dropped by the Magistrate. In
the next place, his examination shows that he was required only to ofter an

* Cpiminal Revision No. 948 of 1901, made against the orders passed by R.
Bannerjee, Esq., Deputy Magistrate of Magurah, dated the 20th of September 1901,
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explanation regarding the offenee under 8. 379. Under such cireumstances
we think that he was misled in his defence by the error of the Magistrate.
‘We are informed thaf the petitioner has already undergone a considerable
part of the sentonce passed on him. Under such circumstances we think
that no further proceedings should be taken. The conviction and sentence
are set aside.

Bule made absolute,
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[483] CRIMINAL REFERENCE.
Before My, Justice Prinsep and M. Justice Stephen.

BEMPUROR v. NURI SHEIKH.* [31st January, 1902.]

Witnesses, statcients of —Police investigation—Power of Magisirate to 'recqrd
statesinensts vol oolunierily made—Duty of police when fear of witnessés being
gatned over—Muagistrates, Bench of —Powers of member to ot inde pendently
—Murder—-Suspicion—Criminal Procedure Code (det V of 1898) ss. 15, 16, 163,
164, and 307 —Penal Code (det XTIV of 1860) 5. 302.

) The accused was suspected of having killed his wife. The police officer
Invesbigibing tho case sent him to the Sub-divisional Magistrate, who,
consldering tho ecase as one of suspicion only, released the acoused on bail.
After the post-imgrtem the investigation was renewed, and three days after
the relewse of the aceusel the police officer sent a number of witnesses to an
Honorary Magistrate, not having jurisdiction to try the case, to have their
sbatemonis vecorded unders. 16! of the CGriminal Procedure Code on the
ground bhat there was overy chance of their being gained over. Their state-
ments, a3 also that of the accused, ware recorded by that Magistrate.

leld, that the police officer had no authority to place the witnesses befors
the Honorary Magistrate, as they did not appaar voluntarily.

ILeld, wlso, that the Honorary Magistrate, being a member of an independ-
eut Bensh cxarclsing third-class powers could not, unless he was specially
anthorized, act independently, that is to say, when not sitting on the Benoch.

1Held, further, that the objeet of & 162 of the Crimiral Procedure Code
would ba defeated if, while a police officer cannot himself record any state-
ment made to hiin by a person under examinatior, he ocan do 8o by causing
the persons to appoar before a local Magistrate not competent to deal with the
case and to gob their statements recorded by him. If the police officer had
reasons to balieve that the witnesses were likely to be gained over by the
accused or Wiz party, the police officer should have sent in the acoused
and the wiinesies to the Magistrate having jurisdiction without delay.

IN thig case the accused Nuri Sheikh and his younger wife, the

deceased Safina Bibi, slept alone in his hari on the night of the 16th
August 1901.

The next wmorning the villagers became aware that she was
dead. Buspicion was aroused, and the chaukidar gave informa-
[484] tion af the police-station, Shortly afterwards the Sub-Tnspector
arrived, and after having examined a number of witnesses sent the
accuscd to the Sub-divisional Magistrate at Jamalpore, who on the 19th
August released the acensed on bail, there heing in his opinion nothing
but mere suspicion acainst him. At the post-mortem examination of the
body, it was fonnd that the deceased woman had died from strangulation.
The police then renowed the investigation, and on the 22nd August the
Sub-Inspector sent seven witnesses to a local Honorary Magistrate not
having jurisdiction for examination under 8 164 of the Criminal Proce-

* Oriminal Referencs No. 99 of 1901, made by B. V. Nicholl, Bsq., SBessions
Judge of Mymensingh, dated the 17th of December 1901.
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