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Magistrate. On receipt of his report the Distriet Magistrate passed an
order on the 22nd June 1901 stating that it was hopeless to call for A
Form, and that the Sub-divigional Magistrate had already passed final
orders in the case, namely, ' enter true.”

Mr. Caspersz and Moulvie Murruddin Ahmed for the petitioner.

PRINSEP and STEPHEN, JJ.—In this case there appears to have
been a police investigation and a report made, so far as we can learn, to
the effect that the case had been proved and the Sub-divisional Magistrate
thereupon directed the case to be entered as true, recording the offence
under 8. 147 of the Indian Penal Code, but he declined to order a
judicial inquiry, because in hig opinion there was no e¢hance of a conviction
and it would not serve any useful purpose. This order was passed not-
withstanding a petition made by the complainant to the Sub-divisional
Magistrate. The complainant then petitioned the District [#412] Magis-
trate, and on this a judicial inquiry was ordered to be held by the "Sub-
ordinate Magistrate. On receipt of the report of the Subordinate Magis-
trate, the District Magistrate, recorded that in his opinion it was hopeless
to call for an A Form, that is, to consider tlie evidence tendered by the
complainant, the Sub-divisional Magistrate had already passed final orders
in the case, namely, * enter true.” It seems to us that the complainant
hag not had what he is entitled to ask for—a trial before the Magistrate.
He has had an informal inquiry ; and although his complaint has been
recorded as true, the Distriet Magistrate has never examined him or heard
what he had to say, and has never given him an opportunity of tendering
the evidence of his witnesses. We think, therefore, that the complainant
is entitled to be examined under s. 200 of the Code of Criminal Pro-
cedure ; and as his complaint has already been recorded as true, he is
entitled to a process against the sccused and for the attendance of
his witnesses.

29 C. 412.
Before Mr. Justice Prinsep and Mr. Justice Stephen.

ABDUL GHANI v. EMPEROR.* {22nd January, 1902.]

Magistrate—Conviciion—Offence exclusively triable by Cowrt of Sesston—Accused,
discharge of, by Scsstons Judge on appeal—Re-trial, wo order for—Re-trial and
commitment of acoused—Jurtsdiction—Criminal Procedurs Code (dct V of 1898)
ss. 215, 403, 423 and 530—Indian Post Of fice Act (VI of 1898) 5. 52.

Where an accused was convicted by a Magisirate of an offence exclusively
triable by a Court of SBession, and on appeal the Sessions Judge, without
ordering further proceedings to be taken, set aside the corviction and
discharged the accused on the ground that the Magistrate had no jurisdiction
to hold the trial and fresh proceedings in respect of the same offerce wero
taken by wnother Magistrate against the accused, who was committed for
trial to the Court of Session :

[213] Hcld, that whare a Sessions Judge on appeal is empowered to order
the re-trial of an accused person and does not do so, but merely discharges
him, there is nothing in law to preventa Court of competent jurisdiction
from instituting fresh proceedings againat the accused and committing him.

Held, further, that inasmuch as s. 423 of the Crimiral Procedure Code
contemplates an order for a re-trial by & Court of competent jurisdiction, and

* Criminal Revision No. 731 of 1101, made against the orders passed by L. O.

Clarke, Baq., Assistaut Commissioner, Assam Valley District, dated the 23rd July
1901.
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the trial in this case had been set aside owing to the Magistrate having had
no jurisdiction to hold i, no trial had in fact taken place, so thabt the
Sessions Judge could not possibly have ordered a re-trial.

THE petitioner Abdul Ghani obtained a Rule calling upon the
District Magistrate of the Assam Valley Digtrict to show eause why the
order committing the petitioner to the Court of Session, dated the
23rd July 1901, should not be set aside upon the ground that, having
regard to the order of the Sessions Judge, dated the 10th May 1901, the
Magistrate had no authority to make gsuch commitment,.

Tn this case the petitioner was convicted by a Magistrate under s, 52
of the Post Office Act. On appeal the Sessions Judge of the Assam
Valley District on the 10th May 1901 set aside the conviction and
discharged the petitioner on the ground that the case was triable exclu-
sively by a Court of Session and that the Magistrate had no jurigdietion
to hold the trial. TFurther proceedings in respect of the same offence
were then commenced against the petitioner by another Magistrate in
the distriet, who on the 23rd July 1901 committed him for frial to the
Court of Session.

Babu Dasarathi Sanyal for the petitioner.

PRINSEP and STRPHEN, JJ.—The petitioner was convicted by the
Magistrate under 8. 52 of the Post Office Act (VI of 1898). On appeal
the Sessions Judge discharged the accused on the ground that the
Magistrate hed no jurisdiction to hold the trial. Further proceedings
were then commenced by another Magistrate, who has committed the
accused for trial to the Sessions Court, and on objection taken by him, a
Rule hasg been granted by a Bench of this Court fo show cause why the
order of commitment should not be set aside upon the ground that,
having regard to the order of the Sessions Judge, the Magistrate has no
authority to make such commitment. A commitment, it may be
ohgerved, can [414] be quashed only on & point of law {see 9. 215 of the
Code of Criminal Procedure). The point of law for which the learned
Pleader for the petitioner contends is that, inasmuch as the Sessions
Judge in appeal was empowered to make an order for retrial by a Court
of competent jurisdiction and had not done so, therefore the Magistrate
was without jurisdietion in taking further proceedings. The proceedings
taken by the first Magistrate are under s. 530 (b) void, and therefore the
proceedings, since taken, cannot in any sense be regarded as a retrial.
Now, even on the argument of the learned Vakil, the Sessions Judge
could not pass the order which he contends for. 8. 423 contemplates an
order for a retrial by a Court of competent jurisdiction. No trial having
taken place, there could not possibly be a retrial.

In the next place we are of opinion that there was ne bar to the
proceedings taken by the Magistrate. The only bar which could be
applied to such a case would be by the application of 8, 403 of the Code
of Criminal Procedure. But clearly s. 403 does not apply, because the
explanation to it declares that the discharge of the aceused is not an
acquittal for the purposes of that section, and we may observe that s, 403
expressly deals with an order of acquitital or conviction passed by a Court
of competent jurisdiction. We cannot in any way accede to the argument
of the learned Pleader that, assuming that it could have been 8o, becuuse
the Sessions Judge on appeal could have ordered a trial by a Court of com-
petent jurisdiction and did not do 8o, it must be understood that he thought
that such proceedings should not be held. We cannot understand how
any such omission can amount to an impediment to a frial, when no frial
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has taken place. We may observe that we have constantly cases before
us of the same nature in which proceedings of the Magistrate are sef
aside for want of jurisdiction, and it has never occurred to us that it was
necessary in every such case to declare whether further proceedings
should or should not be taken. Oeccasionally it has happened that the
Criminal Bench has expressly declared that under the circumstances of a

partioular case no further proceedings should be taken. The Rule is
therefore discharged.

Rule discharged.

29 Q. 445.
[418] CRIMINAL APPEAL.
Before Mr. Justice Prinsep and Mr. Justice Stephen.

CHEMON GARO v. EMPEROR.* [5th February, 1902.]

Complatnt—Rape—Aduliery—Committal of accused on charge of rape—Addition by
Sessions Judge of charge of adultery—Criminal Procedure Code. {(dct V of
1898) ss. 199, 337 and 238—Penal Cede (At XLV of 1860) ss. 376 and 497.

Before a criminal charge of adultery can bo preferred, a formal complaint
of that offence must be instituted in the manner provided by s. 199 of the
Crimipal Procedure Code.

Therefore, where an accused person was committed to the Sessions to stapd
his trial on a charge preferred by a husband under s. 376 of the Panal Code,
and the Sessions Judge at the trial added a charge of adultery under 8. 497
and acquitted the accused under s. 370, but convicted him under g. 497 1=

Held, that the Sessions Judge had acted without jurisdiction.

The fact thut the husband appeard as a witness in the prosecution of

the offence of rape cannot be regarded as amounting to the inatitution of a
complaint for adultery.

Empress v. Kallu (1) followed.

THE appellant Chemon Garo was acvused by a husband of the rape
of his wife ; he was committed to the Sessions Court of Mymensingh to
stand his trial on a charge under s. 376 of the Penal Code. In that Court
a charge of adultery under s. 497 of the Penal Code was added. The
husband and other witnesses were examined. The Jury by a majority
found the appellant guilty of adultery and unanimously not guilty of
rape. The Sessions Judge accepted the verdich of the Jury, and the appel-
lant was, on the 25th November 1901, acquitted of rape, but convicted of
adultery under s. 497 of the Penal Code and sentenced to undergo two
years’ rigorous imprisonment.

No one appeared for the appellant.

[316] PRINSEP and STEPHEN, JJ. The appellant was socused by a
husband of rape of his wife, and at the Sessions trial he has been con-
victed of adultery. The two offences are obviously different. 8. 199 of
the Code of Criminal Procedure declares that no Court shall take cogniz-
ance of an offence under 8. 427 of the Indian Penal Code, that is, of
adultery, except on the complaint of the husband of the woman, &e.
The husband is no doubt a witness, but he has never made such com-
plaint. The conviction is therefore without jurisdiction. The case is on

* Oriminal Appeal No. 971 of 1901, made against the order passed by
D. N. Mitter, Esq., Additional Sessions Judge of Mymensingh, dated the 25th Nov-
ember 1901.
(1) (1882) L. L. R. 5 All. 233.
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