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29 C. 333.
PRIVY COUNCIL.
PRESENT :
Lord Davey, Lord Robertson, and Sir Andrew Scoble.

Broe Hone KONG v. RAMANATHEN CHETTY. [13th February, 1902.]
{On appeal from the Court of the Recorder of Rangoan.]
Promissory note— Presumption of Payment arising from possession of note by debtor

— Evidence rebutting presumption— Books of account kept in course of business
—Act I of 1872 Evidence Act, s. 84.

In a suit on a promissory note where the note and the security for its
payment were in the possession of the defendant :

[388] Held, that, under the circumstances of this case, as shown by the
evidence, the prima facie presumption that the note had been paid was
rebutted.

Books regularly kept in the course of business can, under the Evidence Act,
be used not only for the purpose of refreshing the memory of a witress, but
also as corroborative evidence of the story he tells.

APPEAL from a decree (16th March 1900) of the Court of the
Recorder of Rangoon decreeing with costs the suit of the respon-
dents.

The defendants Bhog Hong Kong and another appealed to His
Majesty in Council.

The suit was instituted by Ramanathen Chetty and others for the
principal and interest due on a promissory mnofe executed by the
defendants in favour of the plaintiffs on 18th March 1897. The
plaintiffs, who were carrying on business as bankers in Rangoon, had for
gome years previous fo 1897 been making advances to the defendants’
firm, which carried on business as dealers inrice. On 18th March 1897
the defendants, who were husband and wife, executed in favour of the
plaintiffs two promissory notes, each for Rs. 10,000, payable on demand
and bearing interest at Re. 1-8 per cent per month. One of these notes
had, the plaintiffs admitted, been paid off and had been given up to the
defendants. On being called upon for payment of the other note, the
defendants alleged that they had paid it off on 17th July 1897.

Hence the suit for Re. 12,745, the amount due on the latter note.

The plaint stated that this note was a irenewal of an earlier
promissory note, dated %0th June 1896, for the same amount, and that
in respect of that note the defendants had deposited with the plaintiffs
cerbain title-deeds, bub that, as the defendants afterwards contended that
the title-deeds where doposited in respect of two hundis for Rs. 5,000
each, which were paid off on 1st June and 15th June 1897, respectively,
the plaintifts had returned the fitle-deeds to the defendants on the latter
date, and the promissory note in suit had by some mistake heen returned
amongst those papers.

The main defence was that the note had been paid off and
[336] returned to the defendants. The defendants filed separate written
statements. The defendant, Bhog Hong Kong, stated that he gave the
plaintiff, Mosthia Chetty, the tifle-deeds as security as well for the
promissory note sued upon as for the two hundis of Rs. 5,000 each, and
that the title-deeds were returned to him by the plaintiffs not when the
hundis were paid off, but on 17th July 1897, when he alleged that the
promisgory note, now sued upon, was discharged.
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The second defendant alleged that she had given Bhog Hong Kong a
sum of Rs. 10,000 for the purpose of paying off the note and that a day
or two afterwards he had brought her the note saying that he had
discharged it.

Nothing was said as to the payment of any interest on the note.

On the 16th March 1900 the Recorder (SIR W. F. AGNEW) held that
the note in suit had not been discharged, and gave the plaintiffs a decree
for the amount claimed with costs.

Phillips for the appellants. The evidence adduced by the appellants
satisfactorily proves payment of the promissory note. From the
fact that the note was in the possession of the appellants there was a
presumption that it had been paid, and the evidence on behalf of the re-
spondents is not sufficient to rebut that presumption or the evidence of
payment given by the appellants. Under the circumstances the onus is
on the respondents to show that the note had not been paid, and this
they have not done. The judgment appealed from erred in ignoring the
presumption arising [rom the note having been returned to the appellants.
[t was, moreover, against the weight of the evidence and should he set
aside.

Haldane, K.C. and J. H. A. Branson for the respondents. [t is
admitted that it is for us to overcome the presumption arising from the
possession by the appellants of the note, but that presumption is rebutted
by the evidence adduced on our behalf. We would not have returned
the note ag having heen discharged, unless the interest on it as well as
the principal had heen paid. The appellants say the interest was nof
paid until the 26th July; it is therefore improbable that the note was
returned on 17th as having been discharged. The appellants [337]
say the note and the title-deeds were returned together about that
date. As to the title-deeds, the respondents absolutely disprove that
statement. We say the title-deeds were returned on 15th June, and the
books, regularly kept in the course of the business, and which can there-
fore be used, under s. 34 of the Hvidence Act, to corroborate this story,
prove that the 15th June was the actual date of the return of the deeds.
The appellants’ story being untrue as to this, the explanation given by us
of how the note comes to be with the appellants, namely, that it was kept
in the same bundle with the title-deeds and was inadvertently returned
with them on 15th June, is by no means improbable. As to the actual
payment alleged by the appellants, the great improbability that a sum
like Rs. 10,000 was paid in coins without there being any evidence to
show how they were transported to the respondents’ place of business is
strongly against the story that the note has been discharged. 1t is submis-
ted the judgroent is right and should be upheld.

Phillips in reply.

The judgment of their Liordships was delivered by

LORD DAVEY. Thisis an appeal from a decree of the late Court of
the Recorder of Rangoon. The learned Recorder gave judgment for the
plaintiffs, who are the present respondents, in an action on a promissory
note. The peculiarity of the case is this-—that both the promissory note,
which was sued on, and the security, which was given for its payment,
being some title-deeds of land at & place called Bassein, are at present in
the hands of the defendants, that is, the present appellants. Prima facie,
therefore, the presumption is, where you find the instrument of a debt
and the security for that debt in the hands of the debtor, that the debt
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has been discharged ; but Mr. Haldane, for the respondents, while admit-
ting that that presumption is a strong one and that the burden of proof
is upon him fo rebut that presumption, contends that the evidenece is such
a8 to rebut the presumption.

Now, the learned Judge was also of that opinion ; and their Liordships,
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‘having very carefully considered the evidence in the course of the 28 C.334.

argument, have come o the conclusion that the [338] learned Judge took
a correct view. In the first place, 16 must be ohserved that, according
to the appellants’ own view, the promissory note did not come info
their possession in the ordinary course, because they admit that
there was interest owing on fhe promissory note on the day on
which they say it was handed to them, namely, the 17th July 1897 or a
day or two afterwards. Interest was then due upon it and that interest
was not paid until the 26th July, and therefore it appears that the pro-
missory note, even according to their own view, was handed to them not
in the oridinary course, but before the principal and interest, which was
due upon it, had been discharged.

In the next place, there are discrepancies and diffieulties in the
gtory of the appellants which do nofi exist in the story of the respondents,
the plaintiffs; and the story of the respondentsis, moreover, supported
by their books, which have been regularly kept, and, according to the
Evidence Act, may be appealed to not only for the purpose of refreshing
the memory of a witness, but also as corroborative evidence of the story
which he tells.

1t is unnecossary to go into the complicated financial relations
between the appellants and respondents. Suffice it to say that the
appellants, who are husband and wile, carry on business in Rangoon,
and the respondents are bankers or money-lenders carrying on business
in the same place, and that financial transactions had been going on
betwesn them for some time.  On the 186h March two promissory notes
were made by the appellants to the respondents, one of which is the one
sued on. Tt was made payable on demand and carried interest in the
meantime, and secured, together with two hundis for Rs. 5,000 each,
which were oxceuted the day belore the promissory note, by the title-
deeds of the land at Bassein. Tt is admitbted on both sides that the two
hundis were puaid off on the Ist Junc and the 16th June 1897 respect-
ively. According to the story of the vespondents, the title-deeds were
handed to the appellants ab, or soon after, the time when the second of
these hundis was paid off. They say that the first hundi was not paid
on the day when it became due. The manager of the respondents’
business warned the appellants that they would have to pay the other
hundi on the day it was due and that they asked that the title-deeds of
the land might be [339] given up to them on payment of the two hundis,
notwithstanding that they stood as securiby for the promissory note,
and Moothia, the manager of the respondents, says that he acceded to
that view.

Now, that at first sight looks a little extraordinary, that a banker
should give up a gecurity which he held {or a promissory note withous
payment of the promissory note, but, on the other band,'it is apparent
that fhe respondents had confidence in the solvency and honesty of the
appellants, and that they were prepared, as appears from the subsequent
proceedings, to lend them a very large sum of money without any other
gecurity than their personal security. On the other hand, the appellants
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say the title-deeds were retained by the regpondents until some day after
the 17th July, on which day the husband, the principal appellant, paid
the sum of Rs. 10,000 in three or more bags of silver to the clerk of the
respondents, and that on that payment the title-deeds and'the promissory
note in question were handed to him on the footing of the promissory note
having been discharged. Reference has already been made to the fact
that the promissory note, according to any view, was not then discharged,
because interest remained due on it, which was not paid until a subse-
quent date.

Passing that over for the present, several questions have been raised.
In the first place, a sum of Rs. 10,000 cannot be carried in your pocket.
It is said to weigh 320 lbs. or something of that kind, and no attempt
has been made to show how or by whom the money was transported to
the office of the respondents, or what became of it when it got there.
There was a faint suggestion, but, to do Mr. Phillips justice, it was not
pressed, that the clerk of the respondents embezzled the money, but it
would be difficult to see how so large a sum of silver could be embezzled
by & clerk, having regard to the means of carrying on business at the shop,
a8 1618 ealled, of the respondents which was of a very modest character,
and consisted of a wooden box, a safe, and & mat, and it would be diffi-
cult to see how the clerk who was in charge of a shop of that kind ecould
embezzle and make away with so large a sum of silver without the
knowledge of the respondents in the course of their business.

[340] It is essential to the view of the appellants, and indeed they
insigh upon it, that the promissory note and the deeds were not returned
until a day or two after the 17th July. There is a discrepancy bebtween
the view taken by the principal appellant and his wife, the other appel-
lant a8 to whether the deeds were returned to the principal appellant him-
solf, or whether they were brought by Moothia’s clerk to the house,
but nothing very much appears to furn upon that beyond noting that
thers is that discrepancy.

But a more serious question is, which is right ?——~were the deeds re-
turned on the 15th June or on the 17th July ? It is vital to the story of
either party thabt they should be right upon that point. Now, in favour
of their being returned on the 15th June we have an entry in the books
of the respondents, the bankers and according to the enfries made in
those books under the heading *‘ 15th June ”’ we find thig, ** Credit receiv-
ed on return of the above hundi ”-—that is one of the hundis which were
secured by the deeds,—'‘ and the grant of the lands at Baggein deposited
in connection with the transaction of the 186h March, Rs. 5,000. Now
the learned Judge saw thess books. It may be that he laid too much
stress upon the books alone, but their Liordships will deal with them
merely as corroborative evidence of the respondents’ oral story. They
do show this that in books which have been regularly kept, and which
have been seen by the learned Judge in the Court below, and appeared to
him to be kept in the regular course of business, there is o distinet state-
ment that the deeds were returned on the 15th June. Indeed, it is fair
to observe that, unless credit were given to this extent to the books as
corroborating the evidence of the respondents, it would involve this, that
a separate seb of books (the entry occurring in its ordinary place and its
right order) would have had to be written up for the purpose of being put
in evidence in this case. Therefore their Liordships are disposed to agree
with the learned Recorder that the evidenee is in favour of the respond-
ents that these deeds were in fach given up on the 15th June, Now, if
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that be o, it is not conclusive that the promissory note was given up on
that date ; but it goes a long way to shake the story given by the appel-
lants, because, according to their view, the promissory [341] note and the
deeds were both given up fogether on the same date, that is, a day or two
after the 17th July.

The suggestion on bebalf of the respondents is this: That the
clerk, being directed by his employers to give up the title-deeds of the
land according to the arrangement which had been made with the appel-
lants, accidentally and by an oversight, or perhaps not understanding
whether he had to give up all the papers which were naturally tied up
together or not—accidentally or intentionally gave up the promissory
note, which was tied up with the title-deeds as well as the title-deeds
themselves. But however that may be, their Liordships are disposed to
think that the balance of evidence is in favour of the deeds having been
given up to the 15th June.

Now, what have the appeliants got to corroborate the story which
they tell? They produce a book which purports to be an interest
account with thess particular people only. No explanation is given why
the book contains entries only with this particular firm and it seems
difficult to understand why people doing business, and apparently a large
business from the amount of capital they employed, in Rangoon should
keep a book confined to entries with one particular firm. This book
contains in an entry written in the margin: ** 17th July 1897. Repaid
to Moothia Rs. 10,000 ; and in another book, which purports to be a
gtatement of the interest account with Moothia Chetty on this promissory
note, there is a note written at the bottom : ** Principal returned, 17th
July 1897.” The learned Judge did not think that those books were
entitled to the same credit as the books which were produced by the
respondents, and their Liordships, without having seen the books, and
therefore not being in the same advantageous position as the learned
Recorder was for judging of the comparative weight attributable to the
books of the appellants and respondents respectively, can quite appreciate
the reasons why the learned Recorder did not think fit to give ecredit to
those entries, and indeed, in their opinion, it would be impossible to give
the same credit to books, or rather sheets of books, of that kind referring
only to this parficular fransaction, as to books recording this transaction
in common with other transactions in [342] the ordinary course of busi-
ness, and at the appropriate dates such as those put in on behalf of the
respondents.

There are other difficulties in the way of the appellants, which their
Lordships will mention without commenting at length upon them, arising
from the absence of persons who might have been called as witnesses.
For example, there is a person named, Palaniappa. The story of the
appellants is that they borrowed Rs. 5,000 from Palaniappsa for the pur-
pose of paying this Rs. 10,000 to the respondents on the 17th July.
Now, if Palaniappa had been called, and had confirmed the statement
which is also made that he received the deeds of this land in Bassein as
security for that Rs. 5,000 which he lent to the appellants, it would
eorroborate, so far as it went, fthe appellants’ statement, but Palaniappa
was not called. Indeed, on the day on which the case was on the file for
hearing, an application was made to take hig evidenes by commission,
but the learned Judge rejected that application, treating it evidently as
not being genuine, and being made too late, and he points out that a

commission had already been granted for the taking of other evidence by-
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1902 commission, and the name of Palaniappa had not been included in thaf
PEB. 18, commission. Palaniappa, a any rate, was not called.
- The same observation occurs in respect of one Soliappa, who might
ng;gh have given evidence on behalt of the defendants, corroborating their
_— gtory, and with regard to a man with a Burmese name, Ko Shive Dike,
£9C. 334. who, it i8 suggested, wag present or may have been present, when the
money was paid, and paid to the clerk of the respondents, but who is
not called to give evidence.

On the whole, their Liordships do not see their way o differ from
the judgment of the learned Recorder, and they will therefore humbly
advise His Majesty that this appeal be dismissed. The appellants will
pay the costs.

Appeal dismissed.

Solicitors for the appellants : Sanderson, Adkin, Lee and Eddis.

Solicitors for*the respondents: A. H. Arnould and Son.

28 C. 343.
{343] PrEsENT:
Lord Macnaghten, Lord Lindley and Siv Ford North.

MoHESH CHANDER DHAT v. SATRUGHAN DHAL. (29th November,
9nd Deccmber 1901 and 22nd February, 1902].

[On appeal from the High Court at Fort William in Dengal.]

Hindu law—Custom—Lineal Primogeniture —Proof of such custom as the rule of
eyccession to an impartible Raj—Effect of decrees not inter partes as evidence.

To prove the custom of lineul prin.ogeniture as the rule of succession to an

impartible Raj, the following evidence was relied on by the High Court—

(a) Oral evidence to show that it was well understood in the family and in
families belonging to the same group that no descendant of a younger
branch could take until all the elder branches were exhausted, though
no witness was abla to point to any actual instance in which the rule
had been either followed or departed from ;

(b) Decrees relating to disputes in families belonging fo the same group, in
which it was decided that the ruls of suocession was lineal primogeni-
tara, and which, although not binding on the parties to the persent
suit, showed the prevalence of the custom among families having a
common origin and settled in the same part of the country; and

(c) Evidence that in the family the heir-apparent and those in immediate
sticcession were dignified in the order of seniority with titles denoting
precedence, which would naturally be attached tu the lines of descent
traced from them.

Held, the custom was proved.

APPEAL from a judgment and decree (218t August 1896) of the High
Court at Calcutta, which affirmed a decree (28th December 1891) of the
Digtriet Judge of Bankura, by which the appollant’s suit was dismissed.

The plaintiff Mohesh Chundra Dhal appealed to His Majesty in

Couneil.

The suit was brought to recover possession of an ancestral impartible
zemindari estabe, called Dhalbhoom, in the Lioharduga districh on the
death of the last sole owner, Raja Ram Chunder Dhal I{I, who died
childless on 5th January 1387, leaving three widows—respondents 2, 3
and 4 in the present appeal.

Raja Ram Chunder was a descendant of Raja Chitreswar I, whose
descendants appear in the following pedigree, the accuracy of which is
supported by concurrent findings of both the Courts in India, and from
which the relationship of the various parties to the present litigation may
be at once seen (1)—

{1) oo page 7382,
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