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29 C. 214.
CRIMINAL REVISION.
Before Mr. Justice Ameer Ali and Mr. Justice Stevens.

RaM LOCHAN SARCAR v. QUEEN-EMPRESS.” {12th December, 1901.]

Hiring and harbouring persons hired for an wunlawful assembly, ingredients of
offences of— Proof of unlawful assembly—Penal Ccde (4ct XLV of 1860)
ss. 141, 150 and 157.

[218] 8. 150 of the Penal Code refers to a particular unlawiul assembly.
Where, therefore, it is found that any person has hired or engaged any other
person to join or become a member of a particular unlawful assembly, he i
liable for any offence committed by any member of that unlawful assembly
in the same way as if he had been a member of such unlawiful agsembly or
himself had committed such offerce,

S. 157 of the Penal Code is of wider application. Tt provides for an
occurrence that may happen and mekes the harbouring, receiving or assembl-
ing of persons who are hkely to be engaged ir any unlawful agsembly an
offence. There, again, the law contemplates the imminence of an urlawful
assembly, and the proof of facts which in law wculd go to comstitute an
unlawful assembly.

Therefore where a Magistrate only found that *“ what the accused has been
doing is collecting and harbouring men for the purpose of commlttmg a riot
should he find it his interest to do so, ” and there was no finding that there
had been any unlawful assembly, composed of persons said to have been hired
by the accused and in the course of which some offence had been committed
for which the accused would have been responsible equally with those who
were members of that unlawful assembly, nor that an unlawful assembly made
up of the elements provided for by s.141 of the Penal Code was in the
contemplation of the acoused :—

Held, that the acoused could not be convicted of having committed offenaes
under 8s. 150 and 157 of the Penal Code.

IN this case there had been a longstanding dispute between the
accused Ram Tiochan Sarcar and his nephew Mohim Chandra Dutt with
regard to certain immoveable property in the district of Pubna. They
were formerly joint and lived together, but owing to & gquarrel Ram
Lochan at the end of the year 1899 turned Mohim out of the joint-family
dwelling-house. Since this occurrence Mohim had been endeavouring to
establish himself in the house. Ram Lochan, however, would not
permit this. Both parties then engaged lathials in order to strengthen
their positions. In consequence of this they were charged with and
convicted of having committed offences under ss. 150 and 157 of the Penal
Code and sentenced to three months’ simple imprisonment, and were also
bound down under s. 106 of the Code of Criminal Procedure to keep the
peace for one year. The convictions and sentence were upheld on appeal
by the Sessions Judge of Pubna.

[216] Mr. Jackson and Babu Dasarathie Sanyal for Ram Lochan
Sarcar.

Mzr. S. Roy and Babu Surendra Nath Ghosal for Mohim Chandra
Dutt.

AMEER ALI AND STEVENS, JJ. This rule was granted on the appli-
cation of one Ram Liochan Sarcar calling upon the Digtriet Magistrate to
show cause why the conviction of the petitioner under ss. 150 and 157 of
the Indian Penal Code and the sentence passed upon him should not be
set aside on the ground that, in the absence of evidence indicating that

* Oriminal Revision Nos. 848 and 849 of 1900.
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the common object of the hired or assembled men was such as is stated
in 8. 141 of the Indian Penal Code, the facts found could not constitute
an offence under those sections. We do not refer to the second portion of
the Rule which relates to the reduction of the sentence as, upon con-
gideration of the whole case we are of opinion that the convietion wmusb
be geb aside.

In order to understand the circumstances which give rise to the appli-
cation upon which this rule was obtained, it is necessary to mention that
there is some dispute, between the petitioner Ram Lochan Sarcar and his
nephew Mohim Chandra Dutt regarding the possession of certain property.
Disturbances have taken place, as found by the Magistrate, in conse-
quence of those disputes, but with those disturbances and with the results
of the prosecutions for those disturbances we are not at present concerned.
It is alleged by the prosecution that Ram Liochan Sarcar has entertained
in his house the services of several lathials and he has been convicted, as
already mentioned, under ss. 150 and 157 of the Indian Penal Code. If
is necessary to refer to the findings of the Magistrate before we go to the
law on the subject. The Joint Magistrate says :—

 What the accused has been doing is collecting and harbouring men
for the purpose of committing a riot should he find it his interest to do
80, That appears to contain the sum and substance of the reasons upon
which the judgment proceeds. Now, s. 150 of the Penal Code provides
that ** whoever hires or engages or employs or promotes or connives
[217] at the hiring, engagement or employment of any person to join or
become a member of any unlawful assembly shall be punishable asa
member of such unlawful assembly, and for any offence which may be
committed by any such person as a member of such unlawful assembly
in pursuance of such hiring, engagement or employment, in the same
manner as if he had been a member of such unlawful assembly or himself
had committed such offence.” It is clear from the language of the sec-
tion that it refers to a particular unlawful assembly ; in other words,
when it is found that any person has hired or engaged another to join or
become & member of a particular unlawful assembly, he is liable for any
offence committed by any member of that unlawtful agsembly in the same
way as if he had been a member of such unlawful assembly or himself
had committed such offence. Now, in the present case, the Joint Magist-
rate does not find that there has been any unlawful assembly which was
composed of the persons said to have been hired by Ram Lochan Sarcar,
and in the course of which gome offence has heen committed for which
Ram Lochan Sarcar would be responsible equally with those who were
members of that unlawful assembly. It is clear therefore that the con-
viction under s. 150 must fail.

S. 157 is of wider application. It provides for an occurrence that
may happen and makes the harbouring, receiving or assembling of
persons, who are likely to be engaged in any unlawful assembly, an
offence. There again, the law contemplates the imminence of an unlaw-
ful ageembly and the proof of facts which in law would go to constitute
an unlawful assembly. In the present case the Joint Magistrate appears
to have found only that the petitioner Ram ILochan had collected and
harboured men for the purpose of committing a riot should he find it his
interest to do so. There is no fact found to suggest that an unlawful
assembly, made up of the elements provided for in s, 141, was in the
contemplation of the acocused person, and in the absence of any such
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proof or any such finding, we think it impossible to maintain a
conviction under that section. If the Magistrate is of opinion that
any disturbance of the public peace iz likely to take place, the [218]
law confers on him sufficient powers to take steps to prevent the
occurrence of such contingency. The law has also given power to the
Magistrate to call upon anybody found loitering or wandering in the
neighbourhood without any ostensible means of livelihood to enter into
a bond for good behaviour, but we do not think that, with the object
merely of preventing an apprehended breach of the peace, persons
from whom disturbance is apprehended ought to be convieted under
s8. 150 and 157 without proof of the particular fachs, which the sections
contemplate ag necessary to he established in order fo uphold a convietion
thereunder. We accordingly make the Rule absolute and set aside the
conviction and sentence of Ram Lochan Sarcar. The order requiring
him to give security must fail with the setting aside of his conviction.

With regard to the application of Mohim Chandra Dutt we have
already mentioned the circumstances which gave rise to the proceedings
against him. He has been convicted not under s, 157 but only under
s. 150, which, as already pointed out, contemplates a particular unlawful
assembly. There is no finding in the judgment of the Joint Magistrate
such ags would warrant his convietion under that section. We think,
therefore, that his convietion must also be set aside as also the order
requiring him to enter into a bond. The observations we huve made
regarding other steps being open to the Magistrate to insure the mainten-
ance of the public peace in that locality apply also to this case.

Rule made absolute.

29 C. 219.
[219] APPELLATE CIVIL.

Bofore Sir Francis W. Maclean, K.C.I.E., Chief Justice, and
Mr. Justice Banerjee.

NARAIN UDDIN v. SRIMANTA GHOSE AND OTHERS.” [23rd August, 1901.]
Bengal Tenancy Act {VIII of 1885), ss. 65 and 188—Sale of « tenure—Co-Land-
lord’'s Decree—Execution.

The sale of a tevure in execution of a decree for rent obtained by certain
persons, who do not constitute the entire body of landlords at the date of the
suit and of the decree, and who are not the eutire body of landlords at the
date at which part of vhe claim for which $he rent suit was brought, acorued
due, would not pass the entire tenure, but ouly the right, title and interest of
the judgment-debtors in the tenure at the date of the sale.

THE plaintiff Narain Uddin appealed to the High Court.

This appeal arose out of an action brought by the plaintiff for
recovery of possession of certain immoveable property on declaration of
title thereto. The plaintiff’s allegation was that the disputed land,
which was a ganti jama, originully belonged to defendant No. 3, and that
in execution of a rent decree against him by the entire body of landlords
the said jama was sold and purchased by himself the plaintiff ; that after
having obtained possession of the jama he sublet it to defendant

* Appeal from Appellate Decree No. 2160 of 1899, against the decree of Babu
Karuna Das Bose, Subordinate Judge of 24.Pergunnas, dated the 29th of May 1899,
modifying the decres of Babu Purbha Chunder Singha, Munsif of Basirhat, dated
the 25th of February 1898.

663

1904
DEQC. 13.
CRIMINAL
REVISION.

——

29 C. 214.



