
28 Cal. 'lSI INDIAN HIGH COURT REPORTS [Vol.

1901
JUNE 19 &
JULY 18.

PRIVY
OOUNCIL.

28 C. 720.

They then refer to the mortgage and subsequent proceedings, setting out
at full length an order of 10 Bysack 1297 (1890) issued by the appellants
to the patwari, the purport of which is that one-half of the mouzah had
on Jogmaya's death become fit to be resumed and her direct heirs, i.e.,
the children of her womb, ought according to the pottah. to hold possession
of the other half; and they say that the plaintiffs had only revoked that
portion of the lease to the lady which dealt with one-half of the property
and they treated the then descendant of the lady as the owner of the other
half, whom they had, as far as they could, put in possession. The Judges
further say that" the respondents (present appellants) did not, nor could
['lS4I] they, we think, deny that Bholanath had not in terms of the agree­
ment an equity against the plaintiffs to carry out the agreement," and theY
were of opinion that he had a right to specific performance of the agree­
ment and to compel the plaintiff to give him a legal title. Their Lord­
ships have some difficulty in following or understanding the observation
of the learned Judges. They can only say that they do not agree with
it, and, indeed, they think the idea that Bholanath had any such equity
is altogether erroneous. There was no ground for modifying the decree
of the District Judge and their Lordships will humbly advise His Majesty
to affirm it and to reverse the decree of the High Court ordering instead
of it that the appeal to it be dismissed with costs. The respondents will
pay the costs of this appeal.

Appeal allowed.

Soliotors for the appellants: Messrs. T. L. Wilson it Co.
Soliotors for the responr I.] s : Messrs. Gordon, Dolbiac (~ Puqh;
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Before Sil' Eramcie W. Maclean, K.CJ.E., Chief Justice and
Mr. Justice Banerjee.

PASUPATI NATH BORE (Judgment-debtor) 1). NANDA TJAL BORR
(Decree-holder).':' [26th April, 190LJ

Decree, ea:eC1ttion oj-Appellate Court. power of, to stay ezecution when an appeal
from an order in execution pj'oceedings is pending be/ore the Come-Civil
Procedure Oode (Act XIV oj 1882) 88. 244, sub-so (c), 545 ana 647.

The Appellate Oourt has power to stay execution, when an appe;tl from a.n
order in execution proceedings is pending before tha.t Court.

ONE Nanda Lal Bose obtained a decree for money against his
brother one Pasupati Nath Bose. The decree-holder made an application
for execution of the said decree to the Court of the Subordinate.Tudgs at
24-Parganas and the judgment-debtor [735] objected to it on various
grounds. The objection having been disallowed the judgment-debtor
preferred an appeal to the High Court against the decision of the
learned Subordinate Judge. On filing the appeal the judgment-debtor
applied for and obtained a Rule upon the decree-holder to show cause,
why the execution should not be stayed, pending the disposal of the
appeal to the High Court, from the order passed in the execution
proceedings.

Dr. Ashutosh Mookerjee, for the petitioner.

• Oivil Rule No. 8114 of 1900.
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Dr. Rash Behary Ghoee and Bahu Shiva Prosanna Bhattacharjee 1t4t
showed cause. APBlL 96.

APRIL 26. MACLEAN, C. J.-This is an application to make abso- A ;:;;
lute a Rule obtained by the judgment-debtor, calling upon the opposite P~IVIt.TE
party to show cause why, upon the petitioner furnishing sufficient security
to the satisfaction of the Lower Court, execution of the decree in this 28 a. 781.
case should not be stayed, pending the disposal of the appeal to this Court.
The pending appeal is from a certain order in certain execution proceed-
ings under a decree in the suit, and the judgment-debtor applies to have
execution stayed pending the hearing of that appeal. The Rule is
opposed by the opposite party upon the ground that there is no power in
this Court under s, 545 of the Code of Civil Procedure, or otherwise,to
etay execution in a case of this class. I am glad we are not constrained
to take this view, which, I fear, might result in very grave inconvsni-
ence, if not injustice, to suitors in this country. Now what is the posi-
tion? There is an appeal from an order in execution proceedings pend-
ing before this Court; the record has lseen sent up here and this Court
has now seisin of the matter. That being so, this Court has as much
power to stay proceedings in these execution proceedings as the Lower
Court itself would have, and it is reasonably clear that under sub-s. (c)
of s. 244 of the Code of Civil Procedure the Lower Court has jurisdiction
in all matters relating to stay of execution. It seems to me that, from
this point of view, the Court has jurisdiction to deal with the
matter. The inconvenience, possibly injustice, of the opposite view
would be extreme, though, in making this observation, I [736] am
not unmindful of what has been said for the opposite party, that,
if there be this inconvenience, and the Court has no power to inter-
fere, it is a matter for the Legislature to make the requisite change in
the law. I may add, too, that in practice, what we are now doing has
continually been done without objection. But, apart from this view, it
is at least open to contention that the words in s, 545 of the Code of
Civil Procedure, oie., "the Appellate Court may for sufficient cause order
the execution to be stayed ; " are not controlled by, or merely confined
to, the case of an appeal against the decree itself. It is not necessary
to decide this, but the words are wide, and I do not know that it would
be necessary for the Court to put too narrow a construction upon them.
The Rule must be made absolute.

BANERJEE, J.-I concur with the learned Chief Justice in holding
that this Court has power to stay execution in this case. The contention
on behalf of the decree-holder, who show!'! cause, is, that the Appellate
Court has no power, under s. 545 of the Code of Civil Procedure, to order
l'Itay of execution in this case, because there is no appeal pending against
the decree sought to be executed, the only appeal pending being one against
the order under s. 244 of the Oode of Civil Procedure, disallowing certain
objection!'! raised by the judgment-debtor, the petitioner before us, to the
execution of the decree in the Court below. That may be so. S. 545
may not govern this case. But that does not necessarily show that
this Oourt has no power to allow stay of execution. The appeal that is
pending in this Oourt being an appeal against an order of the Oourt below
allowing execution to proceed, after overruling the objection of the judg­
ment-debtor, the execution case is now really before this Court ; and
whilst the execution case is before the Appellate Court, I do not Me how
the Lower Oourt can allow execution to go on, the execution case being
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no longer before that Court. It is different, where the appeal in the
Ap-pellate Court ie one against the decree which is sought to be executed
by the Court which made the decree in the first instance; for the appeal
from the decree and the execution of the decree are, according to our
procedure, treated as two [737] separate cases, and, whilst the
appeal from the decree is pending before the Appellate Court, the
proceedings in execution of the decree may go on before the First
Court, which made the decree. There, therefore, special provision
was needed to empower the Appellate Court, to stay execution;
and such provision is to be found in s. 545 of the Code. Here,
al!l I have pointed out above, the very case in which the decree is
being executed, being before the Appellate Court, the Appellate Court has
the power to stay execution in the same manner as the First Court, if the
First Court had such power; and that the First Oourt has the power
to stay execution of a decree is clear from clause (c) of 1'1. 244 of the Code
of Oivil Procedure. On this ground, then, I think it clear that this
Court has the power to order stay <of execution in this case. It is, there­
fore, unnecessary to consider whether, s. 545, read with B. 647 of the
Code of Oivil Procedure, does not give the Appellate Court the same
power. A Full Bench of the Allahabad High Court in the case of Har
Sankar Pershad (1) held that the Appellate Court, in a case like the
present, had power, under 1'1. 338 of Act VIII of 1859 and s, 38 of Act
XXIII of 1861, to stay execution; and the provision of law, just referred
to correspond to s. 545, read with B. 647 of the present Oode. But our
attention has been called to the case of Jadoo Monee Dosee (2) in which a
Division Bench of this Court took a different view. If it had been
necessary to decide whether, under s, 545 read with s. 647, of the present
Code, the Appellate Oourt has power to stay execution in a case like the
present, perhaps, it would have been necessary to refer the matter to a
Full Bench; but in the view we take it becomes unnecessary to go into
that question.

Rtble made absolute.

28 0.788.

[738] Before Sir Franoi« W. Maclean, K.C.I.E., Cheij Justice and
Mr. Justice Banerjee.

A. CASPERSZ (Plaintiff) v. KADER NATH SARBADHIKARI AND OTHERS
(Dejendrtnts).':' [12th July, 1901.]

LanalorGand tenant-Buit for ejectment-Tenancy, origin oj which not known­
Pt'esumption as to a tenancy being a permanent one-Long possession, trans­
fer of the holding by succession and purchase, erection of pucca buildings with
the permission of the landlord, by successive tenants, whether sufficient for a
presumption that the tenancy is a permanent one.

Although the origin of a tenanoy may Dot be known, yet if there is proved
the faot of long possession of the tenure by the tenants and tbeir ancestors,
the faot of the'landlord having 'Permitted them to build a PUCCtt house upon
it, 'he' fact of the house having been there for a very considerable time, of
it having been added to by suceessive tenants, and of the tenure having from

• Appeal from Appellate Decree No. 210 of 1899, aga.inst the deoree of T. W.
Riohardsoll, Esq., Distriot Judge of 24.Pargaoap, dated the 80th of September 1898,
modifying the decree of Bsbu Basi Bh\lsan Ohowdhury, Yunsif of that district, dated
the 220d March 1898.

(1) (1876) I. L. R. 1 All. 178. (2) (1869) 11 W. R. ~94.
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