
18 Cal. 598 INDIAN HIGH COURT 'REPO.B,TS [Vol.

1901 be made absolute, and we accordingly make it absolute and set aside the
MA.J~OH HI. conviction and sentences.
a We are informed that the Magistrate, who tried this case. will not
R~~~i'oa:. be in the district. The case must. therefore. go back to the District

- Magistrate. either to try it himself or to refer it for trial to any other
28 0.594. Magistrate competent to try the same. The provisions of s, 350 of the

Code of Criminal Procedure debar us from directing that the case should
be proceeded with from the stage at which it was left on the 20th
December. The trying Magistrate must proceed in accordance with that
section.

Rule made absolute.
28 0.597.

ORIGINAL CIVIL.
Before Mr. Justice Harington.

NEEL COMUT. MOOKER]EE AND OTHERS v. BIPRO DASS
MOOKER]EE AND ANOTHER.* [31st May and 3rd June, 190LJ

Contrnct Act (IX of 1872). s, 260-Gnara'/lotee, revocation of~SuretY-Liability 0/
surety to a firm which has undergone change in its constitution-Cause of
actso>l-Surety bond.

The defendants Band R on December 6, 1895, necuted 80 security bond,
the condition of whioh was thaot B should duly and faithfUlly diaohaege hts
duties,. While employed IIoS cash.keeper to the firm of ,. N. a. Mockeriee," R
standing 80S B's surety to the firm. In JUly 1896 there being 110 change in f,he
constitution of the firm, it eama to be styled a.nd designated as .. N. Mooker.
jee and Bon." Defaloations on the part of B were disoovered between
lanua.ry 1897 and May 1900; '-e., while B was in the servioe of .. N. Mooker.
jee and Son," a firm, which esme into l.'xistenoe in ths yea.r following that in
whioh the bond was executed. Tue rnembers of the present firm of .. N.
Mookerjee and Son " sued the defendants au the bond. An objeotion by way
of demurer to the plaintiffs' olaim-that no causa of aotion was shown to
exi.t against the defendauts-r-having been ta.ken.

[598] Held, that there being a. change in the constitution of the firm be.
lore the alleged defaoloations took place, the guarantee given by R would be
taken 80S revoked by virtue of s. 250 of the Contraot Aot; and the alleRed em.
bezzlements having been o1mm itted by B while in the .ervios of the new
firm of" N. Mookerjee and Son," and not that Of N. a. Mookerjee, there was
no brea.oh 01 the oonditions of the bond; the objeotion tl\ken by the defend
ants must, therefore, prevail, and the suit be dismissed.

THIS was an action brought by Neel Oomul Mookerjee, Naro Nath
Mookeriee, and Golab Roy Poddar, carrying on business in co-partnership
as merchants and banians in the Town of Calcutta under the name, style,
and firm of .. N. Mookerjee and Bon," for recovery of Rs. 5,000. on a
bond executed by the defendants, Bipro Dass Mookerjee and Rakhal Daas
Mookerjee (son and father, respectively) on December 6, 1895.

It appears from the plaint that previous to July 1895, the defendant
Bipro Dass was employed hy the plaintiff Neel Comul in his then firm of
.. Neel Comul Mookerjee," as a sircar ; and that, in July 1895. Bipro Dass
Was appointed as its cash-keeper by the said firm of II Neel Comul
Mookerjee ; " and that some time after that Neel Comul called upon the
defendant Bipro Dass to furnish security for the due and faithful discharge
of his duties as cash-keeper, and to make good any loss which the said
Neel Comul Mookerjee might sustain by or through the said Bipro Dass.
Thereupon Bipro Dass proposed that his father Rakhal Dass Mookerjee.

• Original Civil Suit No. 683 of 1900.
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'the defendant No.2, would be willing to stand as his surety: and Neel
Comul having agreed thereto, both the present defendants, on December 6,
1895, executed a security bond for Rs. 5,000 in the following terms :-

.. Know all men by these presents that we, Bipro Dass Mookorjee, son 01 Rskhal
Pass Mo korjee, of No.8. Burtolla Street, in the Town of Calcutta, and Rakhal
Das :M:ookerjee, son of Ram Sarun MOvkerjee, deceased, of the same place are held
and 6uuly bound unto Neel Comul Mookerjee, son of Neel Madhub Mookerjee,
aeoeased of 'Holy House,' being premises No. 29, Baniapukur Road in CalcUtta
aforesaid BaDian in the sum of rupees five thousand of lawfut money of British
India to be paid at Caloutta to the said Neal Comul Mookerjee or to his executors,
representatives, administrators or assigns, for which payment to be faithfully and
truly made at Calcutta, We bind ourselves, and each of us jOintly and severally,
and our and eaoh of our hairs, representatives. executors and administrators firmly,
by these presents, sealed with our respeotive seals at Caloutta this sixth day of
Deoember il. the year of Christ one thousand eight hundred and ninety-five.

[5&9J .. Whereas the said Bipro Dass l\lookerjee is employed by the said Neel
Comul Mookerjee as a cnsh.ksaper. And whereas the said Neel Comnl Mookerjee
having called upon the said Bipro Dasa Mookerjee to furnish security for the due and
faithful performance of his duties as such cash-keeper and to make good any lOBS
whioh the said Neel Comul Mcokerjee shall or may sustain by or through the means
of the said Bipro Dass Mookerjee, he, the sjid Bipro Dass lYJookerjee, has proposed
the above boun an Rakhal Dass Mookerjee as hi> sure,y and he, the said Rakhaol Dasa
Mookerjee. has agreed to enter into ihe above written obligation with such condition
to make void the s~me. as is hereunder written. Now the condition cf the above
writtEn bond or obligation is suoh that, if the said Bipro Dass Mo~kerjee shall aud
will at all times hereafter so long as he, the said Bipro Dess Mookerjee, Bhall eon
tlnue to be employed as such cash-keeper as aforesaid by the said Neel Comul
Mookerjee, well and truly and faIthfUlly. discharge his duties of such offioe, and
shall and will, truly and Iaithfufly, perform all other buainess that he may, from
time to time, be directed. enjoined or requested by the said Neel C mul Mookerjee
to do ano perform without lefu- ing or neglecting to do tbe same and without COil
summg, wasving, embezzling, misspending or unlawfully mo.king away with any of
the property, monies or efIects whatsover of the sa id Neel Comul Mookerjee or of
any person or persons whomsoever for which he the said Neel Comul Mookerjee, his
heirs, executors, representatives or administrators shall or may. by law, be in an1
wiye answerable or responsible, or which &hal1 cr may come into the hands of the said
Bipeo Dass Mookerjee as suob cash-keeper as afcresaid, and if the said Bipro Dass
Mookerjee at all times shall and will duly and regularly acoount for and pay, or
make over to the said Neel Comul Mookerjee or such pelson or pelSODS as he may in
that behalf appoint 8011 monies or oLher p10perty which shall come to his handl
either in the o»pa.city of such caah-keapse 80S aferass.id, or by any other means on
acoount of the said Neel Comul Mookerjee, and if the said Rakhal Daas Mookerjee
shall and will. from time to time and at all times hereafter. save, defend, k'l8P
harmless and indemnified the said Neel Comul Mcckerjee, his heirs, executors,
representati ves and administrators of from, and against all cl dma, demands, aotionl,
suits, troubles. ecsts, charges. damages and expenses whioh shall or may at any time
hereafter happen or he may sustain incur or be put to. for, or by reason or in oon.
sequenoe of any negligence, refusal of duty or of any act, permission. Wilful or otber.
wise or omission or commission. mismanagement or otherwise howsoever of the said
Bipro Dass Mockeijee in the diachaege of his duties as such cash-keeper as aforesaid
or if tbe said Bipro Dass Mookerjee and Bakha! Dass Mookerjee or either of them,
their or his helrd, executors, adu. inistr"tors and representatives shall and will on
demand pay to the said Neel Comul Mookerjse, his heir-, executors, administrators,
representatives or assigns all such sum or sums of money as he or they shall or may
have to pay tJ any person or persons by reason of such negligence, omission, defa.ult
or miaconduet [600J the said Bipro Dass Mookerjee as aforesaid. then 'he above
written bond or obligation shall be void and of no effect, but otherwise the same
shall be and remain in full force and virtuo".

(Sd.) BIPRO DASS MOOKERJEE (Seal)

(Sa.) ~~t't(jOllfjJll!t~t"ltlGlil (Seal)

THE facts alleged in the plaint were: That, in July 1896, the plaintiff
Naro Nath Mookerjee became a partner in the said firm of Neel Comul
Mookerjee, whereupon the said firm eame to be called and designated
.. N. Mookeriee and Son."
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That, previous to 1897, the plaintiff Golab Roy Poddar joined the
said firm as a member, and finally ceased to be such member on November
9, 1899, but the said partnership account was not yet settled and closed.

That on or about the month of July 1900, large defalcations of the
plaintiffs' money by the said Bipro Dass Mookerjee came to light, and that,
on or about the 9th of July 1900 the said Bipro Dass absconded from
Calcutta, and, as far as the plaintiffs could ascertain, the said defalcations,
which took place between January 11, 1897 and May 7, 1900, amounted
to no less than Rs. 19,000, The plaintiffs thereupon, charged the defend
ant Bipro Dass in the Court of the Presidency Magistrate under s, 408 of
the Penal Code and a warrant was issued for the apprehension of Bipro
Daas, who was still absconding.

That, upon the said defalcations being partially discovered the
plaintiffs called upon the defendant Rakhal Dass Mookerjee to make good
the same and thereupon the said Rakhal Dass, on July 14, 1900, made
over to the plaintiff's former attorney, Babu Bipendro Nath Chatterjee of
the firm of Messrs. Wilson, Chatterjee and Mittel', certain articles of
jewellery and money as partial security for the payment and satisfaction
of the monies payable by him under the terms of the aforesaid bond.

That the plaintiffs since called upon the defendant Rakhal Dass to
pay them the amount of the said bond, but he failed to do so, and alleged
that the said articles of jewellery and money were made over to Babu
Bipendro Nath Chatterjee aforesaid for safe custody ; and that the said
Rakhal Dass since instituted a suit against the said Bipendro Nath
Chatterjee for recovery of the same.

[601] That the plaintiffs' cause of action arose on July 9, 1900, the
day the defendant Bipro Dass absconded from Calcutta.

And the plaintiffs prayed for, amongst other reliefs, a decree for
Rs. 5,OOU. the amount secured by the bond, with liberty to sue the defend
ant Bipro Dass for balance of the sum embezzled by him; and for an in
junction to restrain the defendant Rakhal Dass from further proceeding
with his suit against the said Bipendro Nath Chatterjee, and from realiz
ing the said monies and jewellery from him, until the determination of
this suit.

o An injunction was thereupon issued on December 17, 1900, against
the defendant Rakhal Dass restraining him, until further orders, from
further proceeding with the suit instituted by him against Bipendro Nath
Chatterjee, and from taking any steps to realize the said jewellery and
monies from the said Bipendro Nath Chatterjee.

The defendant Bipro Dass alleged inter alia that, although the name
of his appointment was changed into that of a cash-keeper, he was never,
in fact, in an independent charge of the cash of the firm; that the charge
of defalcation against him was only a pretence set up by the plaintiffs,
Neel Comul and Naro Nath, with a view to defraud the plaintiff. Golab
Roy Poddar, in the partnership account, which was yet to be settled.

And the defendant Rakhal Dass pleaded that there was no defalca
tion at all. He admitted the execution of the bond, but denied his
liability to the present plaintiffs or to any of them.

MAY 31, JUNE 3. Mr. Mehta and Mr. ROJJ Chowdhu,ry for the
defendants. Our preliminary objection is that the plaint discloses no
cause of action aginst the defendants. The plaintiffs are suing on the
bond, which wsa given to Neel [Jamul Mookerjee alone, and not to the
tlrm as formed nsbsequently to the execution of the bond. There is
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by way of demurrer to the plaint
the allegations in the plaint to be

nothing in the bond w ch makes the defendants liable to tbe present
plamtiffs, It cannot be argued that Neel Comul's partners are his
~presenta.tives0 assigns. The surety is not liable to the firm, tbeconsti
~Ilofwhich ha und rgone a change after the execution of the surety- ORIGINAL

~
. "; .. in favou of only one of its members. The provisions of s. 260 CIVIL.

..... ] of th Contract Act are clearly to this effect. See De Colver's
wof Guarantees, Brd Edition, pp. 287, 288; Barker v. Parker (1), 18 O. 59'1 .

. illairs v. Ebsworth (2), MonteJiore v. Llyod (3), Weston v. Barton (4),
Ohapman v. Beckinton (5), University of Cambridge v. Baldwin (6).

Mr. Sinha, Mr. Zorab and Mr. A. C. Banerjee, for the plaintiffs.
It is not open to the defendants to take that objection now; if other
persons have been joined as plamtiffs, it is only a misjoinder of parties.
Taking Mr. Mehta's argument at its most, it affects only the surety and
cannot take away the son's liability, as the surety-bond makes the son as
well as the father liable ; and the son cannot take advantage of his own
fraud. It bas been argued On the other side that, inasmuch as we have
stated in our plaint that Naro Nath Mookerjee became a partner in July
1896 and Golab Roy ceased to be a partner in 1899, the defendants'
obligation came to an end: that does not get rid of the suit, which is
good against the son; see Contract Act, ss, 44 and 138.

Neel Comul could alone sue. The bond is given to Neel Comul in
his own personal and individual capacity and not to a firm ; and Neel
Comul is entitled to maintain the suit on the bond (apart from the cause
of action on the embezzlement) whether there was a change in the
constitution of the firm or not. S. 260 of the Contract Act relates to a
guarantee given to a firm and not to an individual, and therefore its
provisions do not apply to tbis case, where tbe guarantee is given to Neel
Comul Mookerjee by the defendants. Supposing monies came into
Bipro Dass's bands otherwise than as cash-keeper, still he would be
liable, as the bond provides for both classes of monies. I rely on that
provision of the bond for the purpose of sayi that it is not a guarantee
to the firm, because the bond contemplates monies, in which the firm
may be interested. It cannot be a contract [60S] with Neel Comul
individually as well as with the firm; it is only with Neel Comul; and,
if necessary, the other two plaintiffs may be removed. Even aBs~ming

that it is to be taken as a guarantee to the firm, is not there sufficient
provision in the bond itself to shew that the obligation was to continue,
notwithstanding a change in the constitution of the firm'! The words" any
person or persons" in the bond include partners. See Bullen and Leake's
Precedents, 5th Edition, p. 718.

JUNE, 3. HARINGTON, J.-This is a suit in which Neel Comul
Mookerjee, Naro Nath Mukerjee and Golab Roy Poddar who carryon
business in co-partnership as merchants under the style and firm of N.
Mookerjee and Son, sue one Bipro DaBS Mookerjee and Rakhal Dass
Mookerjee on a bond executed by these two defendants, the condition of
which was that Bipro Dass Mookerjee should faithfully discharge the
duties of his employment.

The defendants take an objection
HIs' claim and say that, admitting all

(1) (na6) 1 T. R. 287.
(2) (1811) 3 Oamp. 62.
(8) (1868) 12 W. R. sa,

(4) (1812) 4 Taunt. 673.
(5) (1842) S Q. B. 703.
(6) (1889) 5 M. &. W. !lSO.
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true, no cause of action is shewn to exist against these two defendants in
favour of the plaintiffs.

The plaint alleges that, previous to July 1895, Bipro Dass Mookerjee
was employed by the plaintiff Neel Comul Mookerjee in his then firm of
Neel Comul Mookerjee as a Sircar and Mohurir, and that in July 1895
Bipro Daas Mookerjee was appointed by the said firm as its cash-keeper.

And that the plaintiff Neel Comul Mookerjee called upon the defend
ant Bipro Dass Mookerjee to give security for the faithful discharge of
his duties, and that a bond was executed by Bipro Dass Mookerjee and
his father Rakhal Dass Mookerjee, with the intention of securing the
plaintiffs against loss. The bond is attached to the plaint, and it alleges
that Bipro Dass Mookerjee is employed by Neel Comul Mookerjee as a
cash-keeper, and that Neel Comul Mookerjee has called upon Bipro Dass
Mookeriee to furnish security for the due and faithful performance of his
duties as cash-keeper, and to make good any loss which the said Neel
Comul Mookerjee shall or may sustain by or through the means of the
said Bipro Dass Mookerjee. Having recited [60~] these matters it
goes on to set forth the condition, which is that the bond shall be
void" if the said Bipro Dass Mookerjee shall and will at all times
hereafter so long as he the said Bipro Dass Mookerjee shall con
tinue to be employed as such cash-keeper as aforesaid" faithfully
perform his duties, etc., and the condition also contains the proviso that
" the said Bipro Dass Mookeriee at all times shall and will duly and
regularly account for and payor make over to the said Neel Comul
Mookerjee or such person or persons as he may in that behalf appoint all
monies or other property, which shall come to his hands, either in the
capacity of such cash-keeper as aforesaid or by any other means on
account of the said Neel Comul Mookerjee " and that it ~oes on with a
similar proviso that Rakhal Dass Mookerjee should keep' harmless and
indemnified the said Neel Comul Mookerjee, his heirs, executors,
representatives and administrators of, from and against all claims,
demands, actions, suits, troubles, costs, charges, damages and expenses,
which shall or may at any time hereafter happen, or he may sustain,
incur or be put to, for, or by reason or in consequence of any negligence,
refusal of duty or of any act, permission, wilful or otherwise, or omission,
or commission mismanagement, or otherwise, howsoever, of the said
Bipro Dass Mookerjee in the discharge of his duties as such cash-keeper
as aforesaid."

The plaint then goes on to allege that the plaintiff Naro Nath
Mookerjee became a partner in the said firm in July 1896, and that
thereupon the firm came to be called and designated N. Mookerjee and
Son, and that the plaintiff Golab Roy Proddar joined the firm as member
previous to the year 1897, and ceased to be a member on the 9th of
November 1899.

It then alleges that defalcations on the part of Bipro Dass Mookerjee
were discovered, and it states that there were between the 11th January
1897 and 7th May 1900, defalcations to the amouut of Rs. 19,100, which
are attributed to embezzlements committed by Bipro Dass Mcokerjee,
The plaint then sets forth what happened on demand being made on
Rakhal Dass Mookerjee on the bond, but these matters are not
material for the determination of the principal points raieed by
the defendants. The defendants' <tbjection to the plaint is two-fold :
[606J one is that the bond on the face of it is given to Neel Comul
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~~jee, and no facts are alleged which would give any right of action
on that bond to the two co-plaintiffs, who are alleged to have joined this
ha.lJpllortners. The other objection is that the plaint discloses no
~h of condition of the bond, the bond being for the faithful discharge
,.;Bipro Dass Mookerjee's duties, while cash-keeper to the firm of Neel
Comnl Mookerjee, and that the embezzlements, which are alleged, ere
'~bezzlements, w~ile in se~vice o~ the fir~ of Neel Oomul. Mookerjee
ana Son, a firm which came into existence 10 the year following that, in
~hich the bond was executed.

It is conceded by Mr. Sinha that if the bond were given to Neel
Oomul Mookerjee in his personal capacity, it cannot be argued that the
two co-plaintiffs have any right of action, and that it would be necessary,
to enable the suit to proceed, to strike out their names from the Record,
and it is argued that the bond was a personal bond given tto NeelOomul
Mookerjee and that a certain passage in the condition, namely, the
passage that provides that "Bipro Dass Mookerjee shall and will truly
and faithfully perform all other business that he may from time to time
be directed, enjoined or requested b1 the said Neel Oomul Mookerjee to
do and perform without refusing or neglecting to do the same, and with
out consuming, wasting, embezzling, Ilosing, misspending or unlawfully
making away with any of the property, monies or effects whatsoever of
the said Neel Comul Mookerjee or of any person or persons whomsoever
for which he, the said Neel Oomul Mookerjee, his heirs, executors, repre
sentatives or administrators, shall or may by law, be in anywise answer
able or responsible" and also that the proviso in the condition that he
II shall and will duly and regularly account for and payor make over to
the said Neel Oomul Mookerjee or such person or persons, as he may in
that behalf appoint, 3,11 monies or other property, which shall come to
his hands either in the capacity of such cash-keeper as aforesaid or by any
other means on account of the said Neel Oomul Mookerjee " are wide
enough to make these gentlemen responsible for the monies of the firm,
which had come into Bipro Dass Mookerjea's hand during the period that
these defalcations are said to have taken place.

[606] In my opinion the objections taken by the defendants must
prevail. If the bond is treated as having been given to the firm of Neel
Oomul Mookerjee, by whom in the plaint the first defendant is alleged to
have been employed, then on the change of the firm by the introduction
of the two partners and the changing of the firm of Neel Comul Mocker
iee into Neel Comul Mookerjee and Son, the guarantee given by the
defendant No.2 would be revoked by virtue of s, 260 of the Indian Con
tract Act. If, on the other hand, the bond is treated as given to Neel
Comul Mookerjee personally, then a difficulty lies in the plaintiffs' way in
showing that there has been a breach of the conditions of the bond. The
defendant No.1 is alleged to have been employed as cash-keeper to the
firm of Neel Comul Mookerjee, It is alleged that the firm became
N. Mookerjee and Son, and changed, as regards its constitution, before the
defalcations, which give rise to the present suit.

The condition of the bond is limited to the time during which Bipro
Dass Mookerjee is employed as cash-keeper by Neel Oomul Mookerjee
and not by the firm of N. Mookerjee and Son, and the paragraph, on
which reliance may be placed by the plaintiffs, viz., that the defendant
" shall and will duly and regularly accoant for and payor make over to
the said Neel Comul Mookerjee or such person or persona, as he may in
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that behalf appoint, all monies or other property, which shall come to his
hands either in the capacity of such cash-keeper as aforesaid or by any
other means on account of the said Neel Oomul Mookerjee" is, I think,
not sufficient to carry the plaintiffs home, because the monies, which are
alleged to have come to the bands of the defendant No.1, were not reeeiv
ed on account of tbe individual Neel Oomul Mookerjee, but of the firm of
N. Mookerjee and Bon. The result is that, as far as any cause of action
is founded on this bond, the plaintiffs must fail on the facts that they
have alleged in their plaint, and the objection of the defendants must be
sustained.

It has been stated that criminal proceedings are pending against the
first defendant in respect of these defalcations. That being so, and the
questions on the merits not having been tried, no execution for costs
must be issued as against the plaintiffs, [607] until the determination of
the proceedings which are pending, and then only on notice to the
other side; subject to that order, the suit must be dismissed with costs.

Mr. Mekta.-I ask leave that the costs of the defendant No.2, may
be executed against the plaintiffs.

The Court.-It is inconvenient. He will have to wait, until the
determination of those proceedings.

Mr. Sinha.-They appear not separately, but through the same
Counsel and attorney, and so there cannot be any separate costs.

The Court.-He will have to postpone execution for a short period.
Mr. Mehta.- I would ask for an order of discharge of the injunction

against him, and for reserved costs.
The Court.-That follows of course as to the injunction. You are

entitled to the same order as to reserved costs. All costs will be dealt
with together. That will include all reserved costs.

Mr. Sinha.-This decree will not affect my cause of action on the
debt against the defendants.

The Court.-No, I have tried my best to guard against that.
Suit dismissed.

Attorneys for the plaintiffs: Messrs. Kally Nath 'Mitter and
Sa1·vadhikarll .

Attorney for the defendants: Babu K. N. Gangooly.

28 C. 608.

[608] APPELLATE CIVIL.':'
Before Sir Francie VV. 'Maolean, K.C.I.E., Chief Justioe and

Mr. Justioe Banerjee.

THE OOLLECTOR OF DACCA (Defendant) v. JAGAT OHUNDER
GOSWAMI (Plaintiff). [3rd July, 1901].

Ascctic-Letters oj Ailministration~Application for, by prcceptor's precsptor
Custom.

On an applloa.tion for Letters oi Administration to the estate of a deceased
!>airages, that is an ascetic, by his preceptor's peeeeptor, the Seoretary of
Slale resisted the apphcaticn. alleging that the deoeased died Without leaving
any heir, and that therefore his estllote esebeated to Government.

Held, that scoord ing to the eustom prel'lIolent amongst the sect, the precep.
tor's preceptor was enritled to the Letters ot Administration.

• App~al from Original Ddoree 'No. 282 of 1899, against the dearee of
S. 'J. Douglas, Esq , Distriot Judge of Dacca, dated the 16th May 1899.


