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tom case in which itis contended that the property has been wrongly
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valued, but that the relief has been improperly estimated by putting it MARcH 14

under a wrong Article in the Schedule of the Act. In that case, agin
_ these before us, the question was whether the stamp necessary was an ad

valorem stamp or a stamp of ten rupees under Article 17 of Schedule IT
of the Act.
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In the case of Chunia and another v. Ramdial and another (1) the 28 C. 334.

Tigh Court of Allahabad took the same view, and laid down that s. 12 of
the Court Fees Act does not prevent a Court of Appeal from determining
whether or not consequential relief is [388] sought, so that it may
determine under what class of cases the suit falls for tHe purposes of the
Court Fees Act.

In the case of Anmamalai Chetti v. Cloete (2) ghe High Court of
Madras held that s. 12 of the Court Fees Act, which makes the decision
of a Court in which a plaint or memorandum of appeal is filed final on
questions relating to valuation for the purposes of determining the amount
of any fee chargeabld, does not affect the question as to the clags of suits
in which a particular suit ranks. And e similar view was taken in the
case of Kanaran v. Kamappan (3). sInthe case of Dada Bhaw Kittur v.
- Nagesh Ram Chandra (4) it was held that an appeal lies against a
decision as to the class to which a suit belongs, although it does not lie
against a decision as to the valuation of the suif in that class.

As there is a concurrence of authority against the view put forward
by thelearned counsel for the appellants his argument must fail. We
hold that 8. 12, e¢l. I, of the Court Fees Act is no bar to an appeal
when the question before the lower Court was to decide merely the class
of the suit in order to ascertain under what Schedule of the Act it must
be taken to fall for the purpose of fixing the Court fee payable on the
plaint or memorandum of appeal. At the same time we may say that we
think that the decision of the Subordinate Judge on the question of the
Court fee leviable appears to have been correct.

As no other point is argued in support of these appeals they must
fail, and we accordingly dismiss them with costs.

Appeals dismissed.

28 C. 339.
[838] CRIMINAL REVISION.
Before My. Justice Ameer Ali and My, Justice Pratt.

KAMATA PRASAD (Petitioner) v. SITAL PRASAD (Opposite Party).*
[31st Jan. 1901.]

Acoomplice— Evidence—Corroboration of evidence given by accomplice by impls-
cation or in a secondary sense—Ewidence Act (1 of 1872), ss. 114 and 188— Penal
Code (Act XLV of 1860), s. 381,

Ordinarily speakirg the evidence of an accomplice should be corroborated
in material partionjurs. At the sam> time the amount of criminality izsa
matter for consideration; when a person is only an accomplice by implication
or in a secondary senss, hia evidenos does not require the same amount of
corroboration as that of the person who is an actual participator with the
principal offender.

* Criminal Revision No. 1012 of 1900, made against the order passed by
K. Holmwood, Esq., Sessions Judge of Gya, dated the 11th of Ovtober 1900.

(1) (1877) 1. L. R. 1 AlL 3860. (8) (1890) I. L. R. 14 Mad. 169,
(2) (1881) L L. R. £ Mad. 204. (4) (1898) 1. L. B. 28 Bom. 486.
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In dealing with the-question what amount of corroboration iz required in
the oase of testimony given by an accomplice, the Courts must exerciss
careful discrimination and look at the surrounding circomstances, in order
to arrive at a conclusion whether the facts deposed to by the person alleged
to bs an accomplice are borne out by these circumstances or whether the
ciroumstances are of such a nature that the evidence purporting to be given
by the alleged acoomplice should be suppoited in esgsential and material
particulars by evidence alfunde as to the facts deposed to by that accomplice.
IN this case, on the night of the 26th March 1900, there was
a burglary in the house of one Brindabun., A trunk was taken oub of the
house, it was hroken open afterwards, and a considerahle amount of money
in cash, gold and silver ornaments, and clothes were abstracted therefrom.
Information was given to the thana on the 27th with a list of the articles
misging. The trunk was found broken in a corner of the garden towards
the north of the hbuse. Suspicion fell upon the servants of the house,
but the accused Kamala Prasad, who was a sort of musahib to the com-
plainant and used to fake his meals with him, was not suspected. On the
929th March the house of Dusain, a servant of the complainant, was
searched, and two silver bangles were found and identified as part of the
articles stolen. The case wag gent yp on the 18th April, and on the 19th
Dusain was convicted under s. 411 of the Penal Code, and sentenced to
imprisonment [3%0] and fine. Dusain’s statements were taken on
several occasions ; and on the 20th April s warrant was issued against the
accused in this case. The accused was convicted by the Deputy Magis-
trate of Gya under s. 381 of the Penal Code, and sentenced to undergo
two years' rigorous imprisonment and to pay a fine of Rs. 100, or in
default of payment to undergo six months’ further imprisonment. He
preferred an appeal to the Sessions Judge of Gya, who, on the 11th Octo-
ber 1900, confirmed the conviction and upheld the sentence. Dusain, who
was examined ab the trial, deposed that, on the night in question, he went
out of the house of Brindabun, where he used to sleep, and hearing some
trampling on dry leaves, went towards the spot and found the accused
engaged either in opening a box or standing near the box which had been
apparently broken open. The accused in order o obtain his silence gave
him fhe two bangles which he produced or which were found in his house
on the 29th March. The accused applied for and obtained a rule from
the High Court calling upon the District Magistrate to show cause why
the conviction and senftence should not be set aside on the ground that
the evidence of the accomplice Dusain had not been sufficiently ecorrobos
rated in law, and also on the ground that there was no sufficient evidence
to support the conviction.

Mr. P. L. Roy (with him Babu Dasarathi Sanyal) for the petitioner.

The Deputy Legal Remembrancer (Mr. Leith) for the Crown.

1901, JaN. 31. The judgment of the Court (AMEER ALI and
PRATT, JJ.) was delivered by

AMERR ALI, J.—In this'case, the petitioner Kamala Prasad was con-
victed by the Deputy Magistrate of Gyva under s. 381 of the Indian Penal
Code, and sentenced to undergo two years’ rigorous imprisonment and fo
pay a fine of Rs. 100, or in default of payment, to undergo six months’
further imprisonment. He preferred an appesl to the Sessions Judge,
who has confirmed the conviction and upheld the sentence. A rule was
applied for and obtained from this Court calling upon the District Magis-
trate to show cause why the conviction and sentence should not be seb
aside on the ground that the evidence of the [341] accomplice upon which
the judgment is based has not been syfficiently corroborated in law, and
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also on the ground that there is no sufficient evidence to support the con-
vietion. Mr. Roy for the acoused has placed the entire evidence before us,
and has contended that the witness Dusain was an accomplice, and that
his statements regarding the identity of the accused and the latter’s partici-
pation in the offence of theft, which, there can be no doubt, took place
on the night in question in the house of Brindabun Prasad, have not been
corroborated regarding material particulars by outside evidence, and
that, if the statements of Dusain be eliminated, there is no other evi-
denee to connect the accused with the offence. It appears that on the
night of Monday, the 26th March last, there was a burglery of a serious
character in the house of Brindabun. A box or trink seems to hive
been taken out of the house. It was broken open afterwards, and a con-
siderable amount of money in cash, and gold and silver ornaments, and
clothes were abstracted therefrom. Information was ggiven at the thana
on the 27th with a list of the articles missing. The steel trunk was
found broken in a corner of the garden towards the north of the house.
Naturally suspicion,fell upon the servants, but, as the learned counsel
for the accused points out, Kamala Prasad was not suspected. His
position in the house was one of somg trust. 1t is said he was a sort of
musahib to the complainant and used to take his meals with him. On
the 20th of March Dusain’s house was searched, and fwo silver bangles
wore found and identified as part of the articles spolen. Mr. Roy says
that Dusain himself produced thode articles, but it makes no difference
whether he himsslf produced them or they were found in the szarch.
The inquiry into the case proceeded for some time apparently with the
object of discovering more articles, and connecting the different people
whose names Dusain gave as having been perpetrators of the burglary.
The case was sent up on the 18th of April, and on the 19th Dusain was
convicted nnder s. 411 of the Indian Penal Code, and sentenced to im-
prisonment and a small fine of Rs. 5. On the 20th April a warrant
was issued against the present accused. Dusain’s statements were
taken on two previous occasions, and, after he had served out his
period of [842] imprisonment, his evidence was taken afresh regarding
the facts to which he deposes and upon which sbress has been laid by
the Courts below.

Tlig evidence in substance amounts to this, that on the night in
question he went out of Brindabun’s house, where he used to sleep, and,
hearing some trampling on dry leaves, went towards the spot and found
the present accused engaged either in opening a box or standing near the
box, which had been broken open. Hoe stales furbher that on hearing his
footstieps two of Kamala Pershad’s companions had gone a little distance.
He then inquired from them what they weve there for, and the accused
thereupon, in order to obtain his silence, gnve him the two bangles which
he produced or which were found in his house on the 29th of March. If
Dusain’s evidencs is believed, there can be no doubt that the present
accused was concerned in the hurglary and has been rightly convicted by
the Courts below. The question of law which has been raised before us
is, as we pointed oub before, that he is an accomplice and that his
evidence requires corroboration, and that the necessary corroboration has
not been furnished. 1% is contended thab the matbters which have been
used for the purpose of holding that his evidence has been corrohorated
do not in law afford that corroboration. Before considering the position
of Dusain it is desirable to state the law bearing upon the admissibility
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of an accomplice’'s evidence and the legality of & conviction founded
thereon. Illustration (p) to s 114 of the Evidence Act says that the
Court may presume that an accomplice is unworthy of eredit, unless he
is corroborated in material particulars. S. 133 declares that an accom-
plice shall be a competent witness against an accused person, and that
a conviction is not illegal merely hecause it proceeds upon the uncorrob-
orated testimony of an accomplice. The principle underlying the rule
against the acceptance of an accomplice’s evidence without corroboration
proceeds upon certain reasons. Those reasons have been set forth in a
number of cases, to which it i8 not necessary for us 6o refer here.
Primarily an accomplice’s evidence requires to be accepted with s great
dea! of caution and serutiny, because it is naturally supposed that, when
a pereon is concerned in a crime and has heen discovered as [343]
being so concerned, he is likely to swear falsely in order to shift
the guilt from himself. It is also supposed that an accomplice, in other
words a participator in the crime, is a person of bad character, and that
his evidence, although given under the sanction ol an ocath, is open to
suspicion, and, thirdly, evidence given in expectation of any hope of
pardon is sure to be hiased in favoir of the prosecution. It is for these
veasons, although the law declares that a conviction is not illegal merely
because it proceeds upon the uncorroborated testimony of an accomplice,
that the Courts have held, that ordinarily speaking the evidence of an
accomplice should be corroborated in material particulars, and the
practice which has been laid down has become, one may say, & part of
the law itself. At the same time it is gquite clear from the cases that the
amount of criminality is a matter for consideration. When a person is
only an accompliee by implication, or in a secondary sense, his evidence
does not require the same amount of corroboration as that of the peraon
who is actually concerned in the crime or participating in it with the
principal offender. In dealing with the question what amount of corrob-
oration is required in the case of testimony given by an accomplice, the
Courts must exercise careful discrimination and look at all the surrounding
circumstances in order to arrive at s conclusion whether the facts
deposed to by the person alleged to be an accomplics are horne out by
those circumstances, or whether the circumstances are of such a nature
that the evidence purporting to be given by the alleged accomplice should
be supported in essential and material particulars by evidence aliunde ag
to the facts deposed to by that accomplice. That seems to be the general
principle, and keeping that in view, it appears to us that in this case
Dussin Goala is only an sccomplice in a secondary sense. He does not
say, nor has it been shown, that he was actually concerned in the burg-
lary, that he took any part in the ahstraction of the steel trunk, in
breaking it open or taking ouf any of the articles or money. His state-
ment amounts to thig, that he eaw that night certain persons whom he
names, and one of whom is the aceused, committing the robbery. He
knew that there was a burglary, and knowing of the theft, he accepted
certain articles which were the proceeds of that theft, and for that he has
suffered [8%%] imprisonment and has now no hope of reward or expecta-
tion of punishment. It is difficult for us fo see how the principles to
which we have referred apply to him. No doubt, having been areceiver
of stolen property with a guilty knowledge, and having suffered imprison-
ment, his character is such that his evidence requires to be scrutinized
and carefully considered in connection with the ofher circumstances of the
case. The Courts below seem to Fave examined the facts with a great
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deal of care, and they have come to the conclusion that there was no
reason to disbelieve the direct testimony of Dusain. They do not ignore
the fact that he was a receiver of stolen property, or that he had been in
iail, yet the first Court which had the witness before it and the Appellate
Court which dealt with the evidence have both come to the conclusion
that his evidence may be accepted. It is difficult for us to say that they
are wrong in accepting his testimony, nor are we in a position to say,
giving every consideration to Mr. Roy’s argument, thab circumstances
are wanting to support the positive testimony. On the whols, therefore,
after a careful consideration of the case we are of opinion that the con-
vietion ought not to be interfered with, and we accordingly discharge the
rule. The accused being on bail must surrender to undergo the remeining
portion of his sentence.

Rule discharged.

28 C. 344,
Bofore Mr. Justice Prinsep and Mr. Justice Handley.

NAZAMUDDIN (Petitioner) v. QUEEN-EMPRESS (Opposite Party).*
{9th July, 1900].

Publio servant— Peon atlached to Ofﬁce'of Superiniendent of the Salt Depart-
ment —Manager of Estate under Court of Wards—Penal Code (dot XLV of
1860), s. 21,¢l. 9.

An officer in the rervice or pay of Government within the terms of &. 21,
el. 9, of the Penal Code, is one who is appointed to some office for the pee-
formance of some public daty.

[348] Held, that a paon in the service and pay of Government and attached
to the Office of a Superintendent of tha 8alt Departirent is a public servant.

Held, further that a Manager of ap Estate under the Court of Warda is not
a publio servant.

Reg. v. Ramajirav Jivbajirav (1) and The Queen v. Arayi (2) reforred to.
Queen-Empress v. Mathura Prasad (3) dissented from.

THE accused was a peon employed in the Salt Department, and
was, on the 3rd December 1899, attached to the camp of Mr. Neem, the
Superintendent of Salt Revenue at Hajipur. On that day, as it was
Sunday, Mr. Neem ordered his office to be closed, and the issue of salt-
petre licenses to be stopped except by his Inspector. Shortly atter giving
these orders Mr. Neem came out of hig tent to see that they were being
carried out, and caught the aceused in the act of taking expired licenses
and a foo of eight annas each from sixteen nunias. The accused was
eharged and convicted under 8. 161 of the Penal Code of having as a
public servant received illegal gratification. The accused appealed to the
Sessions Judge of Tirhoot, who, on the 12th May 1900, dismissed his
appeal. )

Mr. Abdur Bahim (with him M. Mahomed Ishfak) for the petitioner.

The judgment of the Court (PRINSEP and HANDLEY, JJ.) was deli-
vered by

PriNsep, J.-—The petitioner, who is & peon attached to the Office

* (.hi’x;xi-:;ai .Revlsion No. 404 ot‘iQOO. mAade aga;inst the crder passed by A. H.
ftapley, Esq., Sessions Judge of Tirkoot, dated the 12th May 1900, affirming the
order of F. P. Dixon, Esq., Joint Magistrate of Muzafierpore, dated the 11th of April
1900.

(1) (1875) 12 Bom. H.C. R. 1. (3) (1898) L L. R. 21 All 127,
(3) (1888) I. L. R. 7 Mad. 17.
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