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therefore, in which it might be said that there was no sale af all, and in
which the sale was a nullity, and for that reason the plaintiff. in
that case was probably held entitled to recover the purchase-money.
That case is not on all fours with the present, in which it is clear that
the judgment-debtor had & saleable interest in the property. Therefore,
the preliminary objection must fail.

Turning now to the merits of the case we think that there can be no
question that the view of the Judge is incorrect, and that that of the
Munsif is right. 1t appears to us that the rulings, so far as they go,
point to the conclusion that when there is a total failure of consider-
ation and the judgment-debtor has no saleable interest whatever in the
property, the sale can be set aside and the purchaser can get a refund of
his purchase-money. But when the judgment-debtor has a saleable
interest, however small, the purchaser purchases at his own risk and
there is no warranty that the property will answer to the description
given of [238] it. Therefors, it appears to us that the plaintiff is
entitled to no relief in thig case. That is the rule of law laid down in
the case of Sundara Gopalan v. Venkattavarada Ayyangar (1) ; and, so
far a8 we can see, thers is no ruling to the contrary effect.

For these reasons we must decree this appeal, and setiing aside the
decree of the lower Appellate Court we must restore that of the Munsif,
which we accordingly do with costs in all the Courts.

28 C. 238.
Before Mr. Justice Prinsep and Mr. Justice Hdll.

JAHAR (Judgment-debtor) v. KAMINI DEBI (WIFE OF NANDA
KuMAR JHA) {Decree-holder). * [5%h December, 1900.]

Decree, Exccution of —Transfer of decree for exccution—Court which passed the
decree—Transfer of local jurisdiction—Civil Procedure Code (Act XTV of 1883),
8. 228 and s. 649— Limitation Act (XV of 1877), 3. 14—Bona fide proceeding.

The provisions of 's. 649 of the Civil Procedure Code are permigsive; if,
after a Court has passed & decree, the looal jurisdiction in respect of the
subjest-matter of the suit is transferred by an order of the Iiocal Government
to some other Court, the application for execution of the decree may bs madae
either to the Court which passed the decree or to the Court to which the
local jurisdiction has been transferred.

Lutehman Pandeh v. Madan Mohuwn Shye (2) followed, Kalivodo Mukerjee
v. Dino Nath Mukerjee (8) distinguished.

A proceeding to enforce a decree taken in a Court which was erroneously
believed by the decree-holder to have jurisdietion is a bona fide proceeding
within the terms of 8. 14 of the Limitation Aot (XV of 1877).

Hiralal v. Budri Dass (4) followed.

A MORTGAGE DECREE was passed on the 10th of July 1895 in
respect of certain immoveable property which at the date of the decree wag
situated in Thana Kaliachulk within the local limits of [289] the jurisdie-
tion of the Munsif’'s Court at Nawabganj; subsequently by order of the Local
Government the local jurisdiction in respect of the thana was transferred

* Appeal from Order, No. 119 of 19UQ, against the order of Alfred F. Steinberg,
Esquire, Distriot Judge of Malds, dated the 15th of December 1899, affirming the
order of Babu Jadub Chunder Bhuttacharjee, Munsif of that District, dated
the 8rd of July, 1899.

(1) (1898) I. L. R. 17 Mad. 928. (8) (1897) I L.R. 25 Cal. 815,
(2) (1880) I. L. R. 6 Cal. 513. ! (ﬁ.) , 6(71880) L L.R.2 All. 792; L. R. 7
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to the Court of the Munsif at Malda. After the transfer was notified the
decree-holder on the 15th of April 1893, within the time fixed by the law
of limitation, applied in the Malda Court for the execution of bis decree.
In the eourse of the execution-proceedings the property was advertised
for sale, but the judgment-debtor applied for two months’ time with the
consent of the decree-holder and paid in Rs. 23 in part satisfaction of the
decree. The prayer was granted, but the judgment-debtor failed to satisfy
the decree within the time allowed, so the property was put up for sale
and purchased by the decree-holder. After the sale the judgment-debtor
applied for setting aside the sale under 8. 311 of the Civjl Procedure Code.
It was then pointed out that the decree-holder had obtained no certificate
from the Nawabganj Court transferring the decree for execution by the
Malda Court. And thak, therelore, it had no jurisdiction to execute the
decree. The Court thereupon cancelled all the previous orders made in
the execuiton-proceedings and asked the decree-holder to make his appli-
cation to the Nawabganj Court. The decree-holder thereupon obtained a
certificate transferring the decres for execution by the Malda Court, and,
on hig making the application on that certificate on the 4th March 1899,
the judgment-debtor pleaded limitatian.
Babu Kali Kristo Sen for the appellant.
Babu Karuna Stndhu Mukerjee for the respondent.

1900, DECEMBER 5. The judgpent of the I¥gh Court (PRINSEP
and HiLL, JJ.) was as follows :—

The decree sought to be executed in this case was made by the Court
of the Munsif of Nawabganj, but the local jurisdiction in respect of the
subject-matter of this suit appears to have been subsequently transferred,
by order of the Liocal Government, to the Court of the Munsif of Malda.
Nevertheless the deerse-holder took out execution of his decree, within
the time fixed by the law of limitation, in the Malda Court, and in the
course of the execution, a sum of money was paid towards liquidation of
that decree. [230] A second application for execution was made in
February 1899 in the same Court, but the decree-holder was referred to
the Nawabganj Court, as being the Court which had passed the decree, and
which was alone competent to execute it, in order that an application might
be made for the transfer of the decree for execution by the Munsif of
Malde. When an application for execution wag made to the Munsif of
Malda, on a certificate transferring the decree to him, the judgment-debtor
pleaded limitation. The Munsif overruled that plea and gave the decree-
holder the benefit of cl. 3 of 8. 14 of the Limitation Act, holding that
he was entitled to a deduction of the time during which the application,
erroneously made to the Munsif of Malda, had been pending, as he held
that such proceedings had been taken in good faith. The Distriet Judge,
on appesl, expressed a contrary opinion, holding that ignorance of the law
on the part of the decree-holder would not constitute good faith. The
District Judge, however, on other grounds, affirmed the order of the Munsif,
holding that the proceedings, erroneously taken in the Malda Court, were
not absolutely void but voidable, and that the judgment-debtor having
condoned the error committed by the decree-holder and having accepted
the jurisdiction by making part payment of the decree, the proceedings
were saved under. s. 14 of the Limitation Aect.

The first question raised before us in this appeal is, what Court was
competent to execute thig decree, and it is contended that the Court of
the Munsif of Nawabganj was alone competent to execute it, being the
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Court which passed it within the terms of 8. 223 of the Code of Civil
Procedure, and it was also contended that, although the Munsif of Malda
might now alone have jurisdiction fo try the suit by reason of the trans-
for to his jurisdiction of the localiby in which the subjectmatter of the
guit is situated, he would not be the Court to have jurisdiction to
execute the decree passed by the Munsif of Nawabganj. As authority
for this we have been referred to the case of Kalipodo Mukerjee v. Dino
Nath Mukerjee (1). That case, however, is distingnishable from the present,
for it was held—that the District Judge's order under cl. 2 [2%1]
of 8. 13 of the Bengal Civil Courts Aet did not amount to a transfer
of jurisdiction, but was merely an order for the distribution of business
amongst two Courts, each having jurisdiction. In the present case,
however, the order of transfer was of a different character. It was an
order by the Local Government which readjusted the boundaries of two
adjoining mouzahs, so ag to place the lands, the subjectmatter of the suit,
within the jurisdiction of the Munsif of Malda. There was, therefore, no
mere re-distribution of business as in the case in I. .. R. 256 Cal. but a
removal of jurisdiction over this locality. The case of Lutchman Pandeh
v. Madan Mohun Shye (2) seems to, us more appropriate in dealing with
the terms of 8. 649 of the Code of Civil Procedure. It wasthere held that
the terms of that law were permissive and, applying that judgment so the
facts of the present case, the Munsif of Nawabganj did not cease to have
jurisdiction in the matter of the execution of the decree but that the
decrees might also be executed by the Munsif of Malda. This inter-
pretation seems to us to be in accordance with s. 17 of the Bengal Civil
Courts Act. Wethink, therefore, that the proceedings in the Court of the
Munsif of Malda were not without jurisdiction, so as to have'the effect
of barring the present application as not made within the period of limit-
ation.

We are also of opinion that the grounds upon which the District
Judge has held that the time oceupied i the proceedings taken by the
decree-holder in the Malda Court 'should not be excluded are unsound.
He has held that ignorance of law, that is fo say, ignorance on the
part of the decree-holder that his application for execution could only be
made in the Court of Nawabganj in which the decree was passed and
that the Malda Court had no jurisdietion to execute that decree, prevented
his pleading good faith within the terms of s, 14 of the Limifation Act.
The case of Hiralal v. Budri Dass (8) is an authority to the contrary.
1t was there held that proceedings taken erroneously in a Court which
had no jurisdiction, but which was believed by the decree-holder [242]
to have jurisdiction, were bona fide. Their Liordships of the Privy Council
poinbed out in that case that the Judge himself believed he had jurisdic-
tion and acled accordingly, so also in the present case.

The appes! ig, therefore, dismigsed with costs.

(1) (1897) I L. R. 26 Cal. 815 (3) (1880) L. L. R. 2 All. 798; T.. R, 1
(2) (1880) L L. R.6 Oal. 518. I. A. 167,
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