28 Cal. 181 INDIAN HIGH COURT REPORTS [Yol.
28 C. 189

19800 :
AvG. 8.  Before Sir Francis W. Maclean, K.C.I.E., Cheif Justice and Mr. Justice
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—_ NRITYA GoPAL HAZRA (Defendant No.  4) v. GOLAM RASOOL
28- C. 180. AND OTHERS (Plaintiffs).* [8th August 1900.]

Bengal Tenancy dot (VIII of 1885), s.167— Incumbrance—Application to avoid an
incumbrance mentioning a wrong person as the incumbrancer— Another appli-
cation after the period of limitation, for amending the previous application
effect of—Colléctor's power to amend such application.

Au application to avoid an incumbrance under g, 167 of the Bengal Tenanoy
Act was made by an auction-purchaser withia one year from tbe [181] date
on which he had notice of the incumbrance, mentioning therein a wrong
person as the incumbrancer. After the pariod of limitation another appli-

‘oation wag made by him to amend the previous applicition by substituting

the name of thu real incumbrancer, which wag allowed by the Collootor,

Held, that the Collector who was merely a ministerial offieer in the
matber, had no power to make any such amendment ; aud thit the appli-
cation to sorve .a notice on tha peal incumbrancer, not having been made
within one year {rom the date on which the purchaser had notice of the
incumbrance, was barred by limitition.

THIS appeal arose out of an acilon brought by the plaintiff for a
declaration that his darmokurari right was not affected by a sale brought
about by the landlord, as also for the recovery of possession of the tenure.
His allegation was that he and one«Enatulla held in equal shares a
darmokurari right in a Chak Nafra; that the mokuraridar obtained a
decree for arrears of rent against the said Enabulla and caused his share
of the darmokurari right to be sold, which he (the plaintiff) purchased in
$he.name of his servant Bakaullah (defendant No. 5) on the 8t February
1835, and took possession of the same; that he was informed that the
mokuraridars (defendants Nos. 1, 2, and 3) not having paid the rent due
to the superior landlord, late Harihur Mookerjee, a decres was obtained
against the said defendants, and in execution of that decree the mokurari
tenure was sold and the detendants Nos. 1, 2, and 3 having purchased it
benami in the name of their relative Nitya Gopal Hazra, on the Tth
December 1392, took possession of the tenure and dispossessed the plaint-
iff.” Henece this suit was brought by the plaintiff for a declaration that the
defendants Nos. 1, 2, and 3 having brought about the sale frandulently,
the darmokurari undertenure could not be set aside by the said defend-
ants ; and even if the sale be held to be valid still the defendants having
failed to serve a notice under s, 167 of the Bengal Tenancy Act upon the
plaintiff or upon the defendant No. 6 within proper time, the plaintiff’s
undertenure could not be annulled.

The defence mainly was a denial of all the allegations made by the
plaintiff in the plaint, and, as to the notice, the statement made by the
defendaut No. 4 was that, although he did not know whether there really
was & darmokuraridar or not, still, [182] relying upon the petition filed
on the 4th February 1893 by the defendant No. 5 under s. 311 of the
Civil Procedure Code, he bad applied-to the Collector of the District
under 8. 167 of the Bengal Tenancy Act on the 2nd February 1394 to
annul the said darmokurari undertenure. It appeared from the evidence
of the defendant No. 4 that he had become aware of the existence of the
darmokurari on-the-4th -Febroary 1893, and that he had applied to the

* Appeal from Original Decree No. 245 of 1896, against the decres of Babu Beni
Madhub Mitter, Subordinate Judge of Hughly, dated the 12th of June 1896,
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Collector of the District on the 2nd February 1894, to serve a nobice on = 4ggg
Enatulla (who was not the darmokuraridar at the time) under s. 167 of  AUg. 8.
the Bengal Tenancy Act. From a document filed by the plaintiff it also —
. appeared that defendant No. 4 again applied on the 10th May 1894 to AP%%%%;TE
the Collector to serve a notice upon Bakaullah.
The Court of First Instance, held, that inasmuch as the apphc&hon 28 0 180.
to serve a notice under s, 167 of the Bengal Tenancy Act upon the in-

cumbrancer was not made within one year from the date the defendant

No. 4 had notice of the incumbrance, the darmokurari undertenure was

not annulled, and that the defendant No. 4 illegally dispossessed the

plaintiff, and decreed the suit.

Against this decision the defendant No. 4 appealed to the High
Court.

Dr. Bash Behary Ghose and Babu Shiva Prosonno Bhattacharya, for
the appellant.

Babu Srinath Das and Mowlvi Mustapha Khan, for the respondents.

Dr. Rash Behary Ghose.-~In execution of a decree for arrears of rent
8 person purchased a mokurari right, and within one year from the date
he had notiee of an incumbrance he gave & notice to annul the ssme, in
the nome of a person who appeared 1o be not the right man, but after a
year had elapsed the notice was amended and the right man’s name was
ingerted. Now the question is whether what was done will save limita-
tion. It is a clear case of mistake. Whether or fiot there was a proper
application to annul an incumbrance within the meaning of 8. 167 of the
Bengal Tenancy Act s notice was served on the holder of the dar-
mokurari. All that s. 167 requires is, that a notice should be given to the
incumbrancer to the effeet that the incumbrance is annulled. 1f a wrong
[188] name is given that would not vitiate the application or the notice ;
it was quite open to the Collestor, if he thought fit, to allow the appli-
cation to be amended. The point is to see whether the description is
sufficient to identify the incumbrance. Mere misdescription does not
vitiate the notice unless it prevented identification.

The cases of Samie Pillai v. Chockalinga Chettiar (1) and Balkishen
Das v. Bedmati Koer (2) were referred to in the course of the argument.

The respondent was not called upon.

The following judgments were delivered by the High Coutt
(MACLEAN, C. J., and BANERJEE, J.) :—

" MACLEAN, C. J..—The question raised upon this appeal is & short
one, and not, to my mind, one ti:at persents any real difficulty. The real
guestion is, whether the application made by the defendant No. 4,
who was an auction-purchaser, requesting the Collector to serve on the
incumbrancer a notice declaring that the incumbrance is annulled, was
presented by him to the Collector, under s. 167 of the Bengal Tenancy
Act, within the period preseribed by that section. Defendant No. ¢ was
doubtless entitled under sub-s. 2 of s. 165 of the Act, to have the incum-
branee annulled, for that sub-section says: ** He " (the auction-purchaser)
“ may in manner provided by s. 167 and not otherwise annul any
inéumbranece on the tenure or holding.”

~ We have to consider whether he has complied with the provisions
of s. 167, for it is only by compliance with the provisions of that section
that he is entitled under the statute to annul the incumbrance on the
tenure or holding.

(1) (1893) 1. L. R. 17 Mad. 76. (2) (1899) I. L. R. 20 Cal. 888,
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Section 167 of the Bengal Tenancy Ack runs as follows: ‘A
purchaser having power to annual an incumbrance under any of the
foregoing sections, and desiring to annul the same, may within one
year from the date of the sale, or the date on which he first has
notice of the incumbrancs, whichever is later, present to the
Collector an application in writing requesting him to setve
on the incumbrancer a notice declaring that the incumbrance is
[183] annulled.” The purchaser, therefore, has two periods given to him
within which to make an application, either a year from the date of the
sale or a year from the date on which he first has notice of the incum:
brance, and the application must be one in writing requesting the Collec-
tor to serve ion the incumbrancer a mnotice declaring that the incum-
brance is annulled. That section, to my mind, presupposes that the
application must state who is the actual incumbrancer, as the person upon
shom the notice i to be served, and the effect of that notice is stated in
sub-s. (8) of . 167. The facts of this case are not open to be disputed and
they lie within a very narrow compass. Itis not disputed that the
appellant first had notice of the incumbrance on the 4th of February
1893, and it can scarcely be disputed, upon the appellant's own evidence,
that he knew who the incumbrancer was. He tells us, as I read his
evidencs, that he knew that a man named Bakaullah was the incum-
braneer as he in fact was. His evidencs is a little confused, but this, I
think, is what he means. At any rate just as the year was expiring,
on the 2nd of February 1894, he made an application to the Collector
and the person mentioned in that application as the incumbrancer and
as the person upon whom the statutory notice under s. 167 was, ab his
request, to be served, was one Sheikh Enatulla.

The appellant tries to explain in his evidence how his name came
to be inserted, but I do not think that this is very material. Sheikh
Enatulla: was admittedly not the incumbrancer, and consequently not
the person upon whom the statutory notice was to be served. The then
incumbrancer was Sheikh Bakaullah, and he was the person upon whom
the notice ought to have been served. The appellant sesms to have
found this out, for, on the 10th May 1894, he presented another petition,
and that petition is in these terms: “‘ In the suit mentioned above, I,
Nritya Gopal Hazra, submit to the effect that I have applied for service
of notice on Enatulla opposite party. But I have come to learn from
enquiry that the propertyis in possession of Bakaullsh inhabitant of
Dandhralima within thana Chanditala. The above-mentioned opposite
party Sheikh Enatulle is dead. Hence I pray by this petition that
notice may be ordered to be served upon Bakaullah according to the sec-
tion mentioned above,” wiz., [188] 8. 167 of the Bengal Tenancy Act.
The lagh application was obviously out of time not being within a year
from the date on which the purchaser first had notice of the incumbrance.
To obviate this difficulty it is suggested that this second application was
only an application to amend the first, by substituting the name of
Bakaullah as the incumbrancer for that of Enatulla. There is nothing
on the face of the second application to suggést that it was a petition
merely for amendment, and even if that were g0, I am not aware
what power the Collector, who is merely a ministerial officer in the
matter could have to make any such amendment to the prejudice of
the person alleged to be the incumbrancer and whase tenure or
holding is sought to be annulled. AlF the Colleotor has to do and
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can do, after the application has been presented, is fo cause the notice
to be served, and if it is duly served, the consequences ensue which are
mentioned in sub-s. 3 of 8. 167, No difficulty arises on the construction of
8. 167, the language of the section is perfectly clear ; and the real ques-
tion ig whether the application of the appellant to the Collector was

made in time. The answer, I think, is reasonably clear, viz., that there

was no application within the year requesting the Collector to serve the
gtatutory notbice on the ineumbrancer, though there was an application
within the year to serve it upon somebody else who admittedly was not
the inoumbrancer. But that won't do; it must be, an application to
soryve the notice on the ineumbrancer. The statute givesthe auction-
purchaser a whole year in which fo discover who the incumbrancer is, so
that he has not much to complain of on that head. 1f the appellant’s
contention were well founded, the applications might go on for an in-
definite period. The statute confers a special privilege on the purchaser,
and I do not think he is entitled to that privilege unless he strictly com-
plies with the prowsions of the statute. S. 166 says he is only to enjoy
that privilege if he does comply with those provisions, and in this case
he has not done so.

We have been referred to two cases, one in the High Court
of Madras, the case of Samia Pillai v. Chockalinga Chettiar (1), and
another decided by this Court, the case of Balkishew Das v. [186] Bedmali
Koer (2). Those decisions are entitled to every respect, but they were
nob cases dealing with the question now bhefore us. They are decisions
upon what is or is not an application to take a step in aid of execution
within the meaning of art. 179 of the second schedule of the Limitation
Act, & question somewhat remote from that which we now have to decide.
No doubt those cases decided that the application did not fail to operate,
a8 one to take a step in aid of execution, by reason of the circumstances
that the real judgment-debtor was by mistake not made a party.. Here,
however, we have to deal with guite a different question, dependent upon
the language of the parficular Act of the Liegislature to which reference
has already been made.

In my opinion, the application under s. 187 of the Bengal Tenanay
Act was out of time, and consequently not in compliance with the see-
tion, and the appeal fails and must be dismissed with costs.

BANERJEE, J.—I am of the same opinion. The question for deter-
mination in this appeal is8 whether the application for notice to annul the
darmokurari tenure of the plaintiff was, as required by s. 167 of the
Bengal Tenancy Act, made within one year from the date when the pur-
chaser of the superior tenure had notice of the incumbrance, that being
in $his case the later date referred to in that section. The contention on
behalf of the appellant is that it was made within the statutory period,
first, because the application of the 2nd of February 1894, which was
within the time allowed, was by itself a sufficient application within the
meaning of the law ; and, secondly, because even if the name of the in-
cumbrancer was mnecessary %o be specified by the appellant, still the
application was in time, as the subsequent application for the insertion
of the correet name of the incumbrancer was only in the nature of a peti-
tion for amendment of the previcus application, and had been allowed by
the Collector.

(1) (1898) L. L. B. 17 Mad. 76. (9) (1892) L L. R. 30 Cal, 288
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The first branch of this contention proceeds upon the assumption
that all that it was necessary for the applicant to specify in the applica-
tion under 8. 167 of the Bengal Tenancy Act was [187] the incumbrance,
it being left to the Collector to serve the notice on the proper party. I am
unable to accept this view as correct. Sub-s. (1) of 8. 167 requires the
purchaser to present to the Collector ** an application in writing requesting
him to serve on the incumbrancer a notice declaring that the incumbrance
is annulled.” It requires then the service of a notice on the incumbrancer
and not merely on the property which is the subject-matter of the incum-
brance ; and there is nothing in s. 167 or in any other part of the Bengal
Tenancy Act to show that it is for the Collector to ascertain who the
inoumbrancer is. The Collector is simply required by the law to do
the ministerial part of the work and serve the notice, it being left fo the
spplicant, to namo the person on whom he desires such notice to be
served.

Then with reference to the second branch of the contention I would
observe that s. 167 of the Bengal Tenaney Act makes 1.0 provision for the
Collector allowing any amendment of the application. His functions, a8
I have just said above, are purely mrnisterial under that section, and he,
therefore, is not called upon to exercise any discretion in the matter of
allowing or disallowing any amendment of the application.

Two cases were cited to show that a mere misdeseription of name in
regard to persons against whom proceedings are intended to be taken upon
an application for execution of decree, will not have the effect of making
the application null and void so far as regards the purpose of saving limit-
ation. These are the cases of Samia Pillai v. Chockalinga Chettiar (1)
and Balkishen Das v. Bedmati Koer (2). Bubt with reference to applica-
tions for execution, 8. 245 of the Code of Civil Procedure makes special
provision authorizing the Court to allow amendment; and where such
amendmeants are allowed, the petition amended would have effect from
the date on which it was first presented. There being no similar provi-
sion with regard to the application for annulment of an ineumbrance
under ¢. 167 of the Bengal Tenancy Act, I do nob think that the cases
cited furnish any argument in favour of the appellant’s contention.
Appeal dismassed.

28 C. 188.

{1881 Befure Sir Francis W. Maclean, K.C.I.E., Chief Justice,
and Mr. Justice Bamnerjes.

HARRO KUMARI CHOWDHRANI AND OTHERS (Plaintiffs) v. PURNA
CHOANDRA SARBOGYA AND OTHERS (Defendants).™
[18th, 19th, 26th & 31st July 1900.]

Landlord and tenant—Disturbance by landlord of peaceful possession—Suspension
and apportionment of rent. )
A 1andlord is not entitled to recover rent for the lands in the possession of
a tenant, who holds a tenure under a lease which resecves rent ata certain
rato per bigha, when he has dispossessed the tenant from the other lands of
the tenure, inasmuch as it cannot be said that each bigha of land is separate.
1y assessed and separately chargeable with rent.
Dhunput Singh v. Mahomed Kazim Ispahain (8) distinguished

* Appeal from Original Decree No. 190 of 1898, against the decrea of Babu
Debendra Lal Shome, Subordinate Judge of Backergunge, dated the 10th of March
1898.

--(1) {1893) I. Li. R. 17 Mad. 78. (8) (1896) I. b~ R24Cal. 296
(2} (1893) I. L. R. 20 Cal. 888 (896.)
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