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be given to the words "any evidence" in s. 292. I am infurmed that the 19M
same question arose before Mr.~ustice Pratt when presiding over a MAY 10.
Criminal Session of this Court, and that he decided ·tihat the prosecution
was entitled to reply. ORIGINAL

CRIMINAL.
GEIDT, J. I have seen 'Mr. Jusaice Pra.tt with reference to his

decision cited by the Sta.nding Counsel and he has very kindly shown 310.1060=8
me his note of the case. From that it. appears that, in audition to G.W.N.1I28=
depositiqps taken before the commiting Magistrate/other documents that 1 C~5f' J.
did not form any part of the record sent up by the committing Magistrate .
were put in by the accused during the cross-examination of the witnesses
for the prosecution and it was upon that circumstance that his decision
was based. This is not the case here. The depositions of witnesses ta.ken
before the oommitting Magistrate and statements of the accused forming
part of the record sent up by that Magistrate cannot be said to 00
evidence adduced by the aeeueed after the case for the proseoution is
closed. As the witnesses have been examined in this Court, their
depositions, before the oommiting Magistrate may. in the discretion of
the presiding Judge, be treated as evidence, independently of their being
tendered by the Moused and I regard the tender as anapplioation that
the discretion of the presiding [1052] Judge be exercised in the manner
provided by section 288. The record of the statement of the accused,
made by the head constable cannot be used by itself as evidence. That
is forbidden by section 162 (1) of the Criminal Procedure Code. Properly
speaking it could only be used by the Suo-Inspector as a writing from
which he refreshed his memory aB to what was said by the accused. I
110m of opinion, therefore, that no evidence has been adduced by the
aecused in this ease, and that the prosecution is not entitled to reply.

31 C. 1053 (=8 C. W. N. 715=1 Cr. L. J. 713.)
[105S] APPELLATE CRIMINAL.

Before Mr. Justice'f?ratt and Mr. Justice Handley.

HIRA LAL THAKUR v, EMPEROR.*
[10th June, 1904.]

Joint trial-Different transactions-New trial-Criminal Procedure Code (Act V oj
189B) 8S. 235. 2Sg-lndianPenal Code (Act XLV of 1860) ss. ~~9 414. 420, 471.

On the 23rd August 1903 the appellllont obtained a payment from the firm
oJ S. R. R. D. of Rs. 5,000 in currency notes of Rs, 500 eaoh on a hund; by
fa:i.,~ely representing himself to be l\ duewan to the firm of H. R. R. C. On the
22n,d January 1904 the appellant aooompanied by S. T. went to a shop and
puro'hased some silk. and in payment S. T. gave a note of Rs. 500, whioh was
one 0 f the notes received by the appellant on the 2Srd of August. The appel­
lant 811j1d S. T. were tried jointly and oonvioted,-the appeJ1aont under ss. 420.
471 an1d 403 of the Penal Code with regard to the ccouereace of the 23rd
Augus~land S. T. under sa. f~ and 414 of the Penal Oode with regard to the
ooourret'lloe of the 22nd January :-

Held t,hat the joint trial was bad in law, and that a new triaol should be
held by l \ different Magistrate.

[Fot. 11 Or. L. J. 30.=4 I. C. 700=6 M. L. T. 17.]

ApPEAL by Hira Lal Thakur.

• Criminal Appeal. No. 452 of 1904, against the order passed by Baalal Kllorim,
Brd Presidenoy . ·r.£agistra.te of Calcutb, dated Maroh 22, 1904.
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1901 On the 2~nd August 1903 one Sobha.ra.m, the [emadar of the firm of
JUNE 10. Hurnuek Bai Ram Chunder, presented'll hundi valued a.t Bs. 5,000, for

- eneashmenh to the firtn ol Suderam Ram Rikh Dsss, On the 23rd August
~~~::;~~i:E the a.ppellant, Hira Lal Tha.kury representing himself to be one Saligram,

- . a. durwan of the firm of Hurnuck Bai Bam Chunder, appliedfor pa.yment
8i C.1058=8 of the hundi. The hundi wa.s given to him for endorsement; he took it
C.~.N. 71:= a.wa.y [10fi~~ and returned after a short ti~e with the endorsement ?f
1 ~i~' . Hurnuck Rai Ra.m Ch'under on the back of It. The Rs. 5,000 wss t.hen paid

. to him in ten notes of Rs. 500 each. The fraud was discovered when the
real [emadar, Bobhersm, carne soon afterwl\rds and demanded payment
of the money. On the 22nd January 1904 the appellant accompanied
by one Suraibbsn Tha.kur went to the firm of Whiteawa.y, Laidlaw & Co.
to purchase some silk. The silk wa.s purchased and Surajbhan
'i'hakur gave, in payment, a note of Rs. 500 which was one of the ten
notes received by the a.ppellllont from the firm of Sudera.m Ram Rikh
Dass in payment of the hundi. The appallant and Surajbhan
Thakur were tried in one trial by the Third Presidency Magistrate
of Caloutta and convicted ;-the appella.nt under ss. 420, 471 and 403 of
the Penal Code with referenoe to the occurrence of the 23rd August 1903.
and Sursjbhan Thakur under ss, H-~. snd 414 of the Penal Code with
referenoe to the occurrence of the 22nd January 1904.

Mr. Swinhoe (Bahu Nogendra Nath Mitter with him), for the sppel­
la.nt. The trial of the appellant jointly with Burajbhen Tha.kur was
illegal. The appellant was charged under ss. 420. 471 and 403 of the
Penal Code with referenoe to wha.t occurred on the 23rd August 1903
when he cashed the hundi. The Ma.gistrate has found in his judgment
tha.t Buraibhan Tha.kur was in no way eoneerned in this trl!>nsa.ction, nor
bas it been suggested tha.t he knew about it. Surajbhan Tha.kur has
been convicted under ss. i ~ ~, and under s. 414 of the Penal Code with
regard tv what took place at Whiteawa.y, Laidlaw's in Janua.ry, about
five months afterwards. The two persons could only be tried jointly
under s, 239 of the Criminal Procedure C<X1e if they were aeeuaed of the
sa.me offence or of different offences committed in the same traneaeblon
or of having abetted one a.nother in committing an offence. In this case
the two occurrences are separate and distinot, nor can it be said there
waS such a oontinuity of purpose a.s to make the two occurrences
part of the same transaction. The transaotion on the 2Srd August
was complete in itself and toblly independent of wha.t occurred
in January. The meaning of the words II the same transaction" has
[1055] been fully discussed in Queen-Empress v. Fakirapa (1). 'It is not
alleged in this case that there was any conspiracy between the two
accused persons. The two accused could no doubt have been jointly
tried with regard to the offences committed by them in January, but
tha.t is not the ease here. There has been a misjoinder and the trial is
bad ab initio: Bish1&u Banwar v. The Empress (2), Gobind Eaeri v.
Emperor (3). The question as to whether the appellant has been pre­
judiced or not does not a.ffect this case, as s, 537 of the Criminal Pro­
oedure Code does not apply: Subrahmania Ayyar v. King Emperor(4).

Mr. Zorab, for the Crown. The grievance of the appellant is that he
should not have been tried jointly with the other accused. The joint
trial, I submit, wa.s perfeotly legal. The two accused went together to

(I) (1890) I. L. B. 15 Bom. '91. (3) (1902) 1. L. R. ~9 Cal. 385
(ll) (1896) 1. O. W. N. 35. (4) (1901) 1. L. B. ~5 Mad. 61.
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cash the notes and they acted in 'lonoert. This caSe is distinguishable 19M
from the oases cited by the other side; those were oc!ses qf assault, re- JUNE 10.
eeiving property, eto., in whioh the offences were distinct; here there
was 80 conspiracy to deal with the notes by the aeeused, The question ~:i:~ti~
here is-Were the different acts done by the accused so oonneoted as to
form parts of the same transaction? In order to ascertain this it is 31 C. 1058=8
necessary to see what the object of the appellant' was when he cashed 'l1~"-'lf·cr L
the hun'di; it was to get possession of money which they could appro- i~1;"
priate; the final misappropriation when the note was disposed of was . .
the oulmineting point in the whole transaction, and was done by both
aooused in oonoert; all the previous aots by tbe appellant were merely
ancillary to the final misappropriation. The question of time and
place in a case of this desoription is of no imporbanee; it does not
matter that the aots are done at intervals of a few weeks or even
months. The appellant could have been tried for 11011 these offences. If
that be so, the faot that at the end of the transaotion the last of the
series of aots was done by Sursjbhan Thakur does not render it
any the less the same tra.nsaotion. Further, I would submit that
under the circumstanoee this Court should not interfere as the appellant
has not been in any way prejudiced.

[1056] PRATT AND HANDLEY, JJ. The prisoner in (this oalle has
been convicted of offenoes under sections 420,471 and 403 of the Indian
Penal Code. One Surajbhan Thakur was jointly tried with him on
charges under seobion 403 read with 109 and seotion 414.

The offences of whiob tbe appellant was charged were sa.id to have
been oommitted on the 23rd Angust 1903. The charges against Burai­
bhan Thakur also mentioned the same date; but in his judgment the
Magistrate haa stated, and we think quite oorrectly I that Sursjbhan
Thakur had nothing to do with what occurred on the 23rd August. There­
fore in convicting him with reference to tbe note of Rs. 500 ill White­
away, Laidlaw's shop We must take it that tbe Magistrate found that the
offences which Surajbhan TJ2a,kur oommitted took place on the 22nd
January 1904, and not on the 2ard August,

We think it is clear that the transaction of the 23rd August was
complete in itself and that Surajbhau had nothing to do with it. What
occurred on the 22ud January was a fresh transaotion in which both the
aeeused were concerned and for whicb they migbt have been jointly
tried; but as the matter stands we are clearly of opinion that the joint
trial was bad in law, because it was not confined to the offence or
offences committed on the 22nd January. That being 80, we must give
effeot to the legal objection raised by the learned Counsel for the appel­
lant and set aside his conviction, and direct a new trial. In the mean­
time the accused will be detained in haiat unless he can give very sub­
stantial bail to the satisfaotion of the Magistrate.

We think under the circumstances the seeused should' be tried by
some Magistrate other than the Third Presidency Magistrate to whom
the Chief Presidency Magistrate may transfer the ease.

New trial direoted.
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