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open fo the Magistrate to mako a proper and legal order under

section 144 of the Code, which the petitioner would be bound to obey on
pain of punishment under section 188 of fhe Indian Penal*Code.
Rule made absolute.

31 C. 993 (=8 C. W. N. 745.)
[993] APPEAL FROM ORIGINAL CIVIL.

Before Sir Francis W. Maclean, K.C.I.E., Chief Justice, Mr. Justice
Sale and Mr. Justice Bodilly.

KRISENA BEHARI SEN v. CORPORATION OF JALOUTTA.*
{14th July, 1904.]

Malicsous prosecution-—Damagses, Suit for—Death of plainiiff before trial—Legal
representatives—Cause of action, survival of —Probate and Administration Aet (V
of 1881) s. 89.

It is unecessary to deal with the English authorities upon the question
whether or not a cause of action survives to the represeutatlves of a deceased
plaintiff for malicious prosecution.

The law on the subject has been codified by s. 89 of the Probate and
Administration Act, which says : *All demands whatsoever, and all rights to
prosecute or defend any suit or other proceeding, existing in favour of or
against a person at the time of his decease, survive to and against his exe-
outors and administrators, except causes of action for defamation, assault as
defined in the Indian Penal Code, or other personal injuries not causing the
death of the party."

A suit for malicious prosecution falle within the general words of s. 89 of
the Probate and Administration Aot and not within any of the exceptions.

[Dist. 20 M. L. 7. 303=1916 M. W.N. 280=81 M L.J. 772=38 I. C. 823; Ref. 2

Lah. 27=22 Cr. L. J. 166=59 1. C. 918; Not Fol. 44 Mad. 357=40 M. L. J.
178=1921 M. W. N. 121=20 M. L. 7. 121=62 1. C. 260; Diss. 52 1. 0. 348
=4 Pat. L. J. 676=1930 Pat. 52.]

THE plaintiffs Krishna Behari Sen and Bepin Behari Sen, the heirs
and legal representatives of the deceased Kedar Nath Sen, appealdd.

This was a suit originally brought by Kedar Nath Sen to recover
Rs. 5,000 by way of damages for the wrongful conduct of the defendant
Corporation under the following cireumstances :—

Kedar Nath Sen was the owner of an nndivided fourth share in
certain premises, which were subsequently divided. In the month of
April 1897 he applied by petition to the Corporation for sanction to make
certain alterations and additions to the portion of the property allotted
to him. This was refused on the 27th April 1897, and though plans were
gubmitted from time to [994] time showing compliance with the regunisi-
tions of the Corporation, they were returned each time unsanctioned on
fresh grounds. Finally, Kedar Nath Sen, not being able to obtain sane-
tion, completed his additions and alterations without further referenoe to
the Corporation.

Kedar Nath Sen in his plaint alleged that such refiisal fo sanction
wag made without any just and reasonable causs and was made malioi-
ously at the instance of one Abinash Chunder Roy, an employes of the
Corporation,

The Corporation on the 23rd Marech 1900 ecaused a summons to be
isgued against Kedar Nath Sep under 8. 819 of Aect II of 1888, Bengal
Code, from the Court of the Presidency Magistrate at Calcutta, calling
upon him tio show cause why an order shouid not be passed prohibiting
him the use of the premises on the ground that they were unfit for human

* Appeal from Origival Civil Ne. 23 of 1904 in Buit No. 814 of 1900.
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habitation, Pending the prosecufion lnder the a.bove :summons, Act II
1804 of 1888, Bengal Code, under whieh &he then existing Corporation was
JoLy i4. consmtuhed was repealed, and Aet III of 1899, Bengal Code, came into

operabion.

M;.;%ﬁ' The Corporation continued the proseoutnon with the result that

Or1GINAL Kedar Nath Sen was discharged on the 19th July 1900. Kedar Nath Sen

OIVIL.  then instituted thig sait, but before it eame on for hearing he died. His

84 0-338_.8 gons were then entered upon the reeord in his stead and at th> hesring

6. W. N. 735. of the suit a preliminary objection was taken by the Corporation that the
guit did not survive to the legal representatives of the deceased.

Mr. Justice Henderson on the 25th February 1904 delivered the

following judgment :—

In this case the plaintiff sues for damages, which are laid at Rs. 5,000, for
malieious prosecution.

The grounds upon which tha da.mages are based are—

(1) that he sufferad pecuniary loss in comsequence of having to spend money
upon his defence in the prosecutions, and

(2) that he had beer put to great annoyance and trouble of mind and loss of
time,

The suit was filed on the 13th November 1900, and the plaintiff died on the Sth
September 1902, pending hearing of suit. Upon his death an application was made
on behalf of his sons and legal representatives to have their names gubstituted in
plaoce of his upor the record, and that was done under an order cf the 17th February
1903.

[968] It is now sz2id that the present plaintifis are unable to mairtain this suit
on the ground that the cause of action did not survive to them.

So far as the olaim for damages iz based upon the injury to the plaintiff's
reputation, and upon the snnoyance and trouble of mind caused to him, it is ad-
mitted that the plaintifis are not entitled to pursue their olaim. 1t iz said, how-
ever, that the claim in respect of the pecuniary loss i3 an injury to the estate of the
deceased, and that therefora the plaintiffs are entitled to go on with the suit as if it
had been a suit by the original plaintiff himself, to recover the loss he had been put
to by reason of defending himself against the prosesution. It is not contended that
a suit for malicious prosecution is not a personal action. It is a personal, action,
and it appears to me that the common Law Rule of actéo persomalis moriiur cum
persona applies. Ir case of a malioious prosecution it has been said that there are
three sorts of damages, which may result in—

(1) damages to a man’s fame as if the matter of which the man is acoused is
soandalous;

(2) damages whers & man i3 put in danger of logsing his life, limb or his
liberty ;

(3) damages to a man’s property, as whore he is forced to spend money in neces-
saty charges to acquit himself of the orime of which he is acoused—and that, accor-
ding to the c\tcumstsnoes, he may sue for all cr any of these different kinds of
damages—but in each case the cause of action i8 the malicious prosecution.

In the case of London v. London Road Car Company (1) the question asa to sur.
vival of an action for the personal injuries after the death of the plaintiff before
trial, arose. The personral injuries wers the result of an aoccident, and it was
admitted that, undaer the general rule of law, an action for personal injury died
with the parson. There the plaintiff had claimed damagas for loss of earnings and
for various sums paid for mediocal expenses. Tn his judgment Lord Coleridge said
that the actipr was for personal injuries, that is, for injuries to the person, and the
heads of damages relied upon (except as to one matter) resulted dlteobly from those
petsonal m)utles He went on to say: **No oase showed that an action for petsonal
injuries causing pecuniary loss could be continued after the death of the party in-
jured, and the oase of Pulling v. The Novth Eastern Railway Company (2) showed
just the contrary.”

In the oase referred to by Liord Coleridge it was said, “None ot the authorities
g0 so0 far as to say that, where the cause of action is jn substance an injury to the
person, the petaonal representatlve can maintaic an action merely because the per-
son g0 injured mouued in his life time some expend&tu:e of monay ir comsequence
of the personal injury,” and further on “ there is no decision which supports the

(1) 4T L. R. 448.
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proposition that, because, in consequence of such injury, the perdon injured is put 1903
to expense, the oase is brought within the category of cases to which the Statute of JULY 14
Edward I1( applies. Medical expenses are almost always made, an element of pain
damage in actions for injury to the person, bt it has never before been suggested APPEAL
that the ?ersonal representative coudd maintain ar action on the strength of such FROM
axpenses.’ ORIGINAL
Act X1 of 1855 has been referred to, but it is admitted that that Act ®which deals CIVIL.
with the maintenance of cases by executors, administrators, or [996] representatives —

of a deceaged person for recovery of certain moneys, applies to cases where the 31 §. 993=8
person injured might in his lifetime have maintained, but had not instituted an C. W. N, 748.
aoblon,

Seotion 89 of the Probate and Administration Aot has also been referred to.
That seotion declares that, * all demands whatsoever, and all rights to prosecute or
defend any suit or other proceeding, existing in favour of or against a persor at the
time of his decease, survive to and against his executors or administrators, exoept,
causes of action for defamation, assault as defined i the Indian Penal Code, or
other persona! injuries not causing the death of the party.”” Now the matter com-
plained of in this case is clearly & personal injury covered by that section. That
being so, the right of auit, or rather the cause of action did not survive to tha re-
presentatives of the plaintiff and therefore the suit must be dismissad with costs.

The plaintiffs appealed.

Mzr. RB. C. Sen for the appellant. There are three sorts of damages
resulting from an action for malicious prosecution, all of which would be
sufficient to support an action, namely {a)} damages to a man’s repufa-
tion, (b) where a man is put in danger of losing life, limb or liberty, and
(c) damage o a man’s personal property. By the Statute IV of Edward
III, which has in substance been embodied in this country in Aet XII of
1855, the Succession Act, and Probate and Administration Act, an
execubor or administrator ean maintain an acfion for an injury done
to the personal estate of the deceased in his lifetime, whereby it has
become less beneficial to the executior or administrator. It has been
held that if by any wrong the value of the personal estate of the
deceased is diminished, the action survives: Twyeress v. Grant (1),
Mellish v. Cary(2), and Potter v. Mstropolitan District Railway Company (3)
referred to. In no other pdrsonal wrong ecan s separate action be
maintained for damages done to property : London v. London Road Car
Company (4) and Pulling v. The Great Eastern Raslway (5) referred to
in the judgment of the lower Court, are ocages where even during the
lifetime of the deceased no separate cause of action could have been
maintained for medical expenses incurred. Actions for the infringe-
ment of copyright and trademarks are anologous oages, and they have
been held to survive to exscutors or administrators ; Oakey and Sons v.
Dalton {6) and [997] Hatchard v. Meae (7). Under s. 89 of the Probate
and Adminigtration Aot, an action for malicious prosecution survives.
This section is limited to physical injuries and does not cover an action
for malicious prosecution. The common law rule “‘ Actio persomalis
moritur cum persona’ does not apply to such an action, *Broom’s Legal
Maxims 66h edn., p. 863.

Mr. Caspersz and Mr. J. E. Bagram for the respondent. The ocause
of action here i8 in respect of proceedings which terminated inthe Police
Court. Act XII of 18556 provides for the institution of suits by or
against exeocutors and administrators in respect of personal injuries.

(1) (1878) 40. P. 40, (5) (1882) L. R. 9 Q. B. D. 110.
(2) (1798) 4 Leach's Mod. 403. (6) (1887) L. R. 85 Ch. D. 700, 702,
(3) (1874) 80 L.T. (N.S.)765. (7) (1887) L. R. 18 Q. B. D. 771,776.

(4) (1888) 4 T. L. R. 448
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There is the Bombay case of Haridas Ramdas v. Ramdas Mathuradas (1)
on this point. The argument of the cther side is that part of the
cause of actionn has gone and part has survived. If the injury here is
an injury o the doceased’s property, that must be so stated in the
plaint.

[MacLEAN, C. J. I want you to consider section 89 of the Probate
and Administration Ast.]

That section contemplates a general right subject to exceptions and
these are generally costs to the person, injuries to the person, under
which must be inoluded malicious prosecution. [MACLEAN, C. J. Why ?]
It is olear that that section econtemplates defamation. Loes of earnings
or medieal expenses are not matters upon which the cause of action
survives. In the lower Court no attempt was made by the other side %o
argue that there was damage to the premises. The judgment of the
lower Counrt abgolutely repregents what was argued there. The sole
question ig whether the plaintiff is entitled to any damages in respect of
legal costs. I submit he is not so entitled.

Mr. B. C. Sen in reply.

MAcCLEAN, C.J. This is a suit:for malicious prosecution. The
original plaintiff is dead. He died intestate. The present appellants
have been substituted in his place as his heirs. They bave not taken
out administration to his estate. The case came on for [998] trial in
the Court below and an objection was taken that the cause of action did
nob survive. The learned Judge in the Court below upheld that objec-
tion and has dismissed the suit with costs, and hence the present appeal.

We have been reféerred to various authorifies in the Courts of
England upon the question, in cases of thig description, of whether or
not the cause of action survives to the representatives of the deceased
plaintiff ; but it seems unnecessary to go into those cases because the law
in India on the subject has been codified by section 89 of the Probate
and Adminigtration Act, and all we have to look to is the law as =8¢
codified. Now what does section 89 of the Probate and Administration
Act Bay ? It says:—'' All demands whatscever, and all rights to prosecute
.. ..anysuit. . . .exislingin favour of . . . . a person aftthe time of
his decease.” Pausing there for a moment, one nofices how general
the language is. Undoubtedly there was a right in the original plaintiff
to prosecute the present suit. The section then goes on ;—"* Survive to
. . . . his executors or adminigtrators.” If we stop there, it could not be
reasonably contended fhat in the present case the right to progecute
would not survive to the exeoutors or administrators of the deceaged
plaintiff. But then there arv certain exceptions : ** (i) except causes of
aotion for defamation.” The present suit does not fall within that
definition, " (ii) agsault as defined in the Indian Penal Code ;” the present
guit is not of that nature, ' (iii) or other personal injuries not eausing
the death of the party.”

It is contended for the defendant Corporation that a malicious
prosecution is a *‘ personal injury not causing the death of the party *
within the meaning of the section, and consequenfly that the present
action is within that exception. I do not $hink that that is the meaning
of the words *‘ other peréonal injuries.”” The word * other,” if to be read
as referring to personal injuries ejusdem generis, is satisfied by being
regarded as attributable to the ' assault ’ previouly mentioned, for ap

(1) (1889) L. L. R. 18 Bom. 677.
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assault may well result in personab injury in the ordinary and natural
acceptation of the term. It is hardly reasonable to say thgt * defama-
tion” is a ' personal injury not eausin® desth.” But reading the
words according to their nataral and ordinary meaning the words
[999] * personal injuries not causing the desath of the party”’ agpear to
me $0 refer to physical injuries to the person, which do not cause death,
a8 for instance physical injuries to the person resultihg from a Railway
accident. * This seems to me the olass of action arrived at by this execep-
tion, and this view is fortified by the illustration to the section now
under digcussion. To place upon the words '‘ other personal injuries”
the construction for which fthe learned Counsgel for the respondents
oontends, viz., thab it includes a case of malicious progecution would, to
my mind, be straining the language used by the legislature, and placing
upon it an unnatural and forced construection. I, therefore, think that
the oase falls within the generel words of the seotion and not within any
of the exceptions.

But the present action hag nob been revived at the instance of the
administrators of the original plaintiff, and it may be eaid, therefore,
that the case does not fall within the seetion. The present appellants,
however, are willing to take out letters of administration, and I think we
should be taking too narrow a view of the situation if we wewe to ghut
them out altogether from further continuing the action. If the Court
below had taken the same view of section 89 as we have done, it
could have ordered the trial to stand over to enable the appellants to take
out administration, and then continue the suit, on terms of course.
And this we can also do. Counsel for the appellants has expressed the
willingness of his clients to take ont administration to the estate of the
original plaintiff. We, therefore, direet that upon the appellants obtain-
ing such letters of administration and an order substituting them, as
guch administrators, as plaintiffs within one month from this date’ and
paying all the costs whieh have been thrown away in the Court below
and which necessarily include tHb costs of the hearing in the Court below,
within a fortnight after taxation, the decree now under appeal be dis-
charged and the case be sent back to the Court below for trial on the
merits. The costs of this appeal will be costs in the action. In default
of the appellants complying with the above terms, the appeal will stand
digmissed with costs.

SALE, J. 1 agree. I would only say that it appears to me that the
exception to section 89 ought to be strictly read, and that it [1000] would
be putting too greati a strain upon the language of the section if we were
to hold that an action such as the present fell within the exception. I
conour in the order made by the learned Chief Justioce.

BopILLY,d. I am of the sama opinien.

Attorneys for the appellants : B. N. Basu & Co.

Attorneys for the respondents : Sanderson & Co.
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