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prietary interests, .whether Mopiruddi or some one else was a tena.nb, 1904
still the statement mU8~ be taken as a whole, and the statement as a JUNE 9.
whole being in derogation of the proprialiary interest, we- are of opinion --
that any part of that statem611t is admissible under clause 3, section 32 APPJt:.~~TB
of the Evidence Act. We are supported in this view by the judgment .
of Sir Richard Oouch, O. J., reported in Raja Leelanund Sing'. v. Mus- 31 C. 965.
sammat Lukhputtee Thakoorain (1). The statement there made in
evidence was a statement by the landlord tha.t the rent of a settlement
ghatwal had been increased from Rs. 74 to Rs. 101. Now prima facie
that particular statement was a. statement not against his pecuniary
interest, but rather in his favour; but Sir Richard Couch ruled that the
statement must be taken as a whole, aDd taken as a whole, it disclosed
that there was a ghatwal on the land, and that therefore the landlord
did not enjoy the whole of the proprietary rights, which he would other-
wise enjoy. That case seems to us similar GO the one with which we are
now dealing. The sta.tement that there was a tenant on the land.
namely, Moniruddi, was a statement against the landlord's proprietary
rights, and therefore admissible under clause 3, section 32 of the Evi-
denee Aot.

The objections tberefore fail. and the appeal is dismissed without
eosta, as there is no appearance on behalf of the respondents.

Appeal dismissed.

31 C. 970 (=9 C. W. N. 32.)

[970] APPELLATE CIVIL.
Be/ore Mr. Justice Brett and Mr. Justice Mookerjee.

UJALBI BIBl v. UMAKANTA KARMOKAR.*
[6th July, 1904.]

Limitation-Aaverse p0881J8sion-Co-sharer-Joillt property.
Possession or occupationjlf joinli propert;y by one co-sharez does noli consbi.

tute ad verse possession agalIlst any otber co-sharer, until there has been a
d is.olalmee of the latter's title by open assertion of hostile tilile on the part
of the former.

Baroda SUlldari Deby v. Annada SUtlaari Deby (2) and Ittappan v. Mana­
vikrama (3) followed.

[Dilt. 4 A. L. J. 473=1907. A. W. N. 195; 391. C. 579; FoIl. 35. Cal. 951; Ref. s
O. L. J. 279.]

SECOND ApPEAL by the plaintiff No. I, Uialbi Bibi.
One Ataulla, owner of the [ote in dispute, died in 1259 B.S., leaving

behind him hia widow Bhendar Bibi and two daughters, Amirannessa
and Ujalbi, the plaintiff' No 1. Amiranneesa was married to one Amir­
ulla, and died in 1284 B.S., leaving two daughters, Bahimannessa and
Karimannessa, the ple.intiffs Nos. 2 and 3. Amirulla subsequently died
and Bhendar Bibi died in 1302 B.S. •

Ums Kanta Kannokar, tbe defenda.nt No.1, took a mortgage of the
disputed property from Amirulla and Enayutulla, the defendant No. 3
and husband of the plaintiff No.2, and in execution of a decree obtained
on his mortgage. purchased it on the 7th September 1888.

Appeal from Appellate Deoree No. 282 of 1902, against the decree of Aswini
Kumar Guha, Subordinate Judge 01 Bungpore, dated Sept 20, 1901, mod ify ing' lihe
deoree of Annada Prosad Bagohi, Munsif of Rungpore, dated Feb. 25. 1901.

(1) (18H) 22 W. R. 231. (3) (1897) 1. L. R. 21 Mad. 153, 166
(~) (1898) S O. W. N. 774.

130'1



81 Cal. 971 INDIAN HIGH OOURT REPORTS [Yol.

1901 Tbe plaintiffs sued to recover from the defendant No. 1 possession
JULY 6 of Hi-anna share of the disputed [ote 'as heirs at law of Ataulla and his

- widow Bhendar Bibi. The defepdant No. 1 contended that Ataulla was
APg~r;.ATE never the owner of the iote, that it was [~71] the absolute property of

. Amirulla, that the plaintiffs' claim was barred by limitation, and tha.t
81 a. 970=9 at any rate they were not entitled to the share claimed.
C. W. N. 82 The Munsif found that the [ote belonged to Ataulla, that the defen-

dant No. 1 acquired nothing by his purchase, that the suit' was not
barred by limitation, and accordlngly deoreed the suit in respect of
~::ths share of the disputed [ate, which he found was the share. to which
the plaintiffs were entitled.

On appeal by the defendant No. I, the Subordinate Judge held that
the claim of the plaintiff No.1, in so far 808 it related to the share she
had inherited from her father, was barred by limitation, inasmuch as she
had no possession of the property in dispute within 12 years before her
mother's death in 1302 B. S., and as Amirulla, who lived in Ataulla's
homestead and used to look after the property on behalf of his mother­
in-law and his wife, held it adversely to the said plaintiff for over 12
years. With regard to the other shares claimed, he held that the suit
was not barred by limitation, and passed a modified decree accordingly,

Bsbu Nalini Ranjan Chatterjee, for the appellant, contended that
the mere fact that Amirulla held possession of the property on behalf of
his wife and mother-in-law for over 12 years would not make such pos­
session adverse to the appellant, unless any adverse right was set up to
her knowledge. 'I'he MunsH found that the appellant, after the death
of her first husband, lived in her fa·ther'! homestead with her mother
until ber death, which homestead stood within the disputed [ote. The
appellant was a co-owner with her mother and sister in the property left
by her ~~ther. and in the oiroumatances the possession could not be ad­
verse to her. The question as to whether possession is adverse or not
is a mixed question of law and fact: Lac!"meswar Singh v. Manowar
Hossei« (1). See also Hari v. Maruti (2) and Baroda Sundar; Deb'll v,
Annada Sundan Deby (3) lMoOKERJEE, J. The case of lttappan v.
Manavikrama (4) supports your contention.]

Babu Mohini Mahun Chakravarti. for the respondents, contended
that the question of adverse possession was concluded by the [972] find­
ings of fact of the Lower Appellate Court. At any rate, there should be
a remand for a finding on the question whether the appellant had any
knowledge of the exclusion.

BRETT AND MOOKER}EE, JJ. A certain iote belonged ~o one Ata­
ulla, and the plaintiff No. I, who is his daughter, and the plaintiffs
Nos. 2 and 3, who are his grand-daughters through a daughter, brought
the suit for a declaration of their title to 14-anna-5·gunda share of the
[ote and to l'ecover possession from the defendant No.1, who claimed the
property as mortgagee purchaser from Amirulla, the husband of the
sister of plaintiff No.1 (who is also the mother of the plaintiffs Nos. 2
and 3), and who denied that the iote in question ever belonged to
Ataulla..

Both the Courts below have found that the jete belonged to Ataulla,
and Dot to Amirulla, and this finding is not contested in this appeal.

(1) (1891) I. L. R. 19 Cal. 253. (3) (1898) 3 o. W. N. 774.
(2) (1882) 1. L. R. 6 Born. 7U_ (4) (1897) I. I •. R. 21 l\(llod. 163,166.
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It has, however, been plesdedson behalf of the defendants that the 1904
suit was barred by limitation. JULY 6.

The first Court has held that the euit:' ie not barred so far as the APPELLATa
shares of all three plaintiffs arEJ concerned. CIVIL.

The Lower Appell:l.te Court has held that the suit is not barred so 310'970-9
far as the shares of pla.intiffs Nos. 2 and 3 are ooneerned, and so far as C. W. N. 32.
the share.of the plaintiff No.1 inherited from her mother is concerned,
but that the claim of plaintiff No.1 eo far as it is based on the share
derived from her father is barred.

The Court of first instance decreed the suit in favour of the plain­
tiffs in the following manner. It found that the share to whioh the
plaintiff No.1 is entitled was :~~, and the share to whioh the plaintiff@

Nos. 2 and 3 were entitled was ~::. The Lower Appellate Court hal
modified the deoree of the Court of first instance by reducing the abare
of the plaintiff No.1 to :~~.

The plaintiff No 1 has appealed. The only ground on whioh the
Lower Appellate Court appears to have held that the plaintiff No. l's
right to the share inherited from her father was barred by limitation
was that, after the death of Ataulla. Amirulla. hsd been in possession
of the iote as manager of the widow of Ataul1a and for his own wife.
that in consequence he had held the property on [978J behalf of the
.widow and his wife adversely to the pla.intiff for more than 12 years, and
so her claim wae barred by limitation. It has, however, been pointed
out on behalf of the appellant that, after the death of Ataulla, the plain­
tiff was living in the house of her mother, the widow of Ataullllo, and her
eister, the wife of Amirulla, 9.00 it is contended under these circumstances
that it oannot be he held that, while she was living in the house on the
[ote and was being supported out of the profits of the property, the pos­
session of Amirulla, even though he was managing the property on be­
half of his wife and her mother, was adverse to plaintiff No. 1. On the
death of her father there can be no doubt tha.t the plaintiff No. 1 sue­
eeeded with her mother and her sister as eo-sharers to his property. There
is also no doubt that the possession or cccupation of the property by one
eo-sharer does not constitute ad verse possession against the other
co-sharer: aee Baroda Sund((,ri Deby v. .1nnoda Sundari Debu (1). The
same rule has been laid down by the Madras High Court in the case of
Ittappan v. Manavikrama (2). The rule if! there stated to be thie:­
" Oonsequently sole occupation by one tenant in common is prima [acie
not ineonsistent with tbe right of any other tenant in oommon. And in
such oases there is no ouster or adverse possession, until there has been
a disclaimer by the assertion of a hostile title and notice thereof to the
owner either direot or to be inferred from notorious acts. and circum­
stBtDOes."

In thie case it has not been suggested that there had been any
assertion of any hostile title by Amirulla, and the mere faot that he w&e
managing the property on behalf of two of the co-owners would nob
constitute adverse possession agaiusu the other co-sharer.

We think therefore that the Lower Appellate Oourt has erred in
holding tha.t the plaintiff's claim to the sbare inherited from her father
WillS barred by limitatioD. We aooordingly set aside the findings of the

(1) (1898) S O. W. N. 774. (2) (1897) 1. L. R. 21 :Mad. 169, 166.
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1901 Lower Appellate Court as regards she share which the pla.intiff No. 1 in-
JULY 6. berited from her fa.ther, and restore the findings of the Court of First

Iustancs.
APJ:~~~Tll: It has, however, been pointed out te U8 that there has been a. small

error in, the calculation by which 916 too muoh has been [97.] allowed to
31 Q. 9H=9 the plaintiff on aoeount of her mother's share. The learned vakil for
C. W. N. 32 the appellant admits that this error hae been committed. and the decree

of the Court of First Instance will therefore be restored with this modi­
fiesbion that the share to whioh the plaintiff No. 1 is entitled will

d 473 • 477
be eolared to be 936 instead of 936.

We therefore decree the a.ppeal with this slight modification with
costa.

Appeal allowed.

31 C. 975.

[975] APPELLATE CIVIL.
Before Mr. Jt,stice Geidt and Mr. Justice MookerJee.

RAKHOHARI CHATTARAJ v. BIPRA DAB DEY.*
(17th June. 1904:.]

Mortgage-Li.n on mortgaged property-Mortgage-debt, additlon to-Civil Proce­
dure Code (Act XIV of 1882), 8. 31OA.

A mortgagee making payments to save the mortgaged property from being
sold in execution of a rent deoree has an additional lien on the property for the
sums eo paid by him.

Upendra Ohandra Mitter v.Tara Prosaana Mukerjee (1) followed in peinoipla.
[AppI. 14 I. C.716 ; Ref. 21 C. L J. 284=28 I O. 571 ; 16 G L J. 1480017 l. O. 48.]

SECOND APPEAL by Bakbohari Chattaraj, the defendant No.5.
The plaintiff, Bipra DaB Dey, the mortgagee, brought this suit for the

realization of the mortgage- debt secured by two bonds executed by the
defendant No.1 and the father of the defendanta Nos. 2 and 3. The claim
included also an amount deposited by the plainbiff under s, 310A of the
Code of Civil Procedure, in order to prevent the sale of the mortgaged
property in the execution of a. decree for rent due in respect of that pro­
perty.

The property was sold in execution of a rent decree against the
mortgagors, and a portion of the property was again privately sold by
the auction-purchaser to the defendant No.5, who pleaded that the bonds
in question were collusive and fraudulent transaetlona, and that the
plaintiff's alleged deposit being a voluntary payment, the mortgaged pro­
perties were not liable for it.

The Munsif held that both the bonds were true; but the claim based
upon the deP9sit was not maintainable, and he aeeordiugly.deereed the
suit in pa.rt.

[976] The District Judge, on appeal, decreed the plaintiff's claim in
full, holding that both the bonds were duly executed for valuable OOQsi­
deration and that he (plaintiff) had a charge on the mortgaged property
for the amount deposited by him for settiug aside the sale of the property
in exeoution of the rent deoree.

• Appeal from Appellate Deoree No. 15840 of 1902, against the deoree of K. N.
Roy. Oflioiating Distriot Judge of Bankura, dated Maroh 26.1902, aoflirming the
deeeee of Dinanath Sirkar, MunaH of Bankura, dated Deo. 18, 1900.

(1) (190S) I. L. R. SOCal. '194.
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