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acoordingly set aside the convietion and sentence [918] and make this
Rule absolute., The fine, if paid, will be refunded.

Rule made absolute.

L]

31 C. 914 (=9C W, N. 39.)
© [91&] PRIVY COUNCIL.
[On appeal from the High Court at Fort William in Bengal.]

Kavni Das CHUCKERBUTTY ». ISHAN CHUNDER CHUCKERBUTTY.*

[11th, 17th May and 2nd June, 1904.]

'Will—Vaiidity of will—Proof in common form— Probaie, delay tn taking out—Appli-
cation for revocation—Will in solemn form—Onus of proof of—Probate and

Adminssiration Aet (V of 1881) 5. 50 * Just Cause.”

A will was executed the day before the death of the testator in 1878, and
probate was obtained in 1884 in common form with issue of oitations.

On an application made in 1896 by the appellants for revocation of probate
on the groupd that the will was not genuine, the District Judge placed the
onus or the respondents to prove the will, and, holding that the evidence
was unreliable and insufficient, granted the application for revocation.

The High Court reversed that order, being of opinion that, if the applie-
ation were regarded as one to obtain proof of the will in solemn form it was
without precedent atter so long an interval from the date of probate. That
the appellants should at least have shewn when they became aware of the
probate, and that, considering the difficulty of proving the will in solemn
torm after the long time that had elapsed, there was sufficient evidence of its
due execution. Also that, if the application was one under s. 50 of the
Probate and Administration Aot (V of 1881), in which oase it was doubtfal
whether the burden of proof was not on the appellants to show that the will
wasd fictitious, no ** just cause '’ had been shown for revoking the probate.

Held on the evidence that under the circumstances of the case there was no
ground for differing from the deoision of the High Court.

[Ref. 51 I. C. 561.1

APPEAL from a judgment and decree {4th July 1898) of the High

Court at Caleatta reverging an order (3rd June 1897) of the District
Judge of Rajshahye, whioh granted an application by petition o revoke
probate of a will.

The petitioners for revocation of the will appealed to His Majesty in

Couneil.

The will in question was alleged to have been executed by one

Khetter Nath Chuckerbutty on 28th May 1878, He died on 29th
[915] May 1878, leaving a widow Mrinmoyi, & minor son Shib Nath

* Preasent 2—1’4(;!(1 M;cg;éﬂtén, Lord Lindley, and Siv Arthur Wilson.

obstruotion to a person desirous of stepping on to it, but at the same time the
public bave no right to enter the verandah of a private person. 1t might as
well be contended that any person might step into another person’s house
because the door opening on to the road was left open. The bouse would then
be physically accessible to the publie, but the public would have no right to
walk into the house, and supposing that the house was not used as a *‘ com-
mon gaming-house'’ as defined in s. 1 of the Act, gambling in it would not
ip my opinicn amount to an offence under &. 11. In the present case it is noi
alleged that the verandah was being vsed as a common gaming-house

Tor the above reasons I think the Deputy Magistrate's order is bad in law.
O'KINEALY AND HILL, JT. We set aside the convictions and sentences in this

oase for the reasons given by the Sessions Judge, and direct that the fines, if paid, be
returned.

1272



IL] KALI DAS v. ISHAN CHUNDER 31 Cal, 916

Chuckerbutty, and a minor daughter Bhubanmoyi. By the will Chunder

1903

Nath Chuckerbutty, the younger brother of the testatar, Ishan Chunder May 11, 17.
Chuckerbutty, the gon-in-law of Chunder Nath, and the testator's widow JUNE 1,

Mrinmoyi wera appointed ezecutors and executrix.

The will gave Mrmmoyl power in cage of Shib Math's death withoun} Co%.

igsue to adopt successive song, preferably those of the testator’s brather

Chunder Nath. Urder the will the property went to Shib Nath with the 31 0. 9}:‘5'-';99

excepbion of a portion, whioch was to go to Bhubanmoyi on her marriage.
The estate was small, under Bs. 300 a year; but Shib Nath was heir
through bis mother to a large estate called Elanga for whiech a suit was
brought in 1879, in which on 29tbh March 1882 a final decree in favour
of Shib Nath wag passed. Shib Nath died in November or December
1882 & minor snd unmarried, his mother Mrinmoyi succeeding him asg
his heiress. Chunder Nath died in May or June 1882, leaving two sons,
Srikrishna and the respondent Surendra Nath, the former of whom died
in November 1896, while the latter was in April or May 1883 adopted
by Mrinmoyi.

In January 1884 application for probate of the will was made by
Ishan Chuonder Chuckerbutty and Mrinmoyi, and probate thereof was
granted by the Distriet Judge of Rajshahye on 220d February 1884 in
common form without the issue of any citations.

At the end of 1884 Bhubanmoyi was married to the' appellant Kali
Das Chuckerbutty, and ghe died many years ago having borns two sons,
the minor appsellant Bhabani Das Chuckerbutty and Promotho Nath
Chuckerbutty, who died an infant and unmarried in October 1396,
leaving his father the appellant Kali Das Chuekerbutty as his heir. 1In
April 1896 Mrinmoyi died and the petitioners on 28th November 1896
took the proceedings, out of which this appeal arose, by filing a petition
for revocation of probate of the will eclaiming to be Khetter Nath's
nearest heirs on the death of Mrinmoyi.

Tho respondent Surendra Nath Chuckerbutty, who had been since
his adoption in possession of Khetter Nath's estate, filed objections to
the revocation of probate. Ishan Chunder was afterwards joined as a
party objector ko the proceedings.

[916] The District Judge held that the burden of proef of the will
was upon the regpondents and he granted the application for revoscation.
Ishan Chunder explained the delay in bringing forward the will as
follows :—

‘“ Probate was not taken at once because litigation was, at the expense of Khet-
ter Nath's own estats, going on for Shib Nath's Klanga estate, and if the ocreditors
had known that by the will of Khetter Nath, his daughter was to have half of. Khet.

ter's estate, they would not hve lent the morey; they wbuld have brought the
property to sale.”

The order of the District Judge was reversed ¢n appeal to the High
Court by PRINSEP and STEVENS, JJ., the material portion of the judg-
ment being s follows :—

““ It 18 not easy, from the terms of the potition, to learn the exact provisions
of the law to which they appeal. The District Judge has regarded the petition as
for revocation of the probate; but the learnred Advoocate-General, who appears for
the petitioners, has asked us to consider the petition also as an application to have
the will proved in solemn form.

*“ The proceedings in the probate case have not been laid beéfore us ; but it is
appatently admitted that probate was obtaired in common form and wihout any
oitations issued on the other relatians of the deceused. El?he petitioners deny the
execution of the will. The terms of the will ame reasonable, in se far as the testator
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leaves the bulk of his property to his only son Shib <Nath Ohuckerbutty, and the
remaining portion to his daughter, the mother of one of the petitioners and wite of
the other, and the will appoints, as executors ; the nearest relations of the testators
amongst whont is his wife, who was also to act as guardian of the son. So far as
that portion of the will is concerndd, there can be no dispute, because the son is
dead, and so is the testator’s widow, who succeeded the son at his death. But the
will further purports to give power to the widow to adopt another son on the death
of the testator’s son, and it is this portion of the will, which has no doubt led to the
present proceedings.

** ohib Nath, the testator's son, giied a minor, on which the widow Mrinmoyi is
said to have adopted Burendra Nath in April 1688, and it may be observed that it
wag after the adoption that application for probate of the will was made.

“ The District Judge bhas placed upon the adopted sop. who ab present repre-
gents the estate, the burden of proving the will ; ard holding that the evidence has
pot established its execution to his satisfaction, be has revoked probata.

* 1t seems to us that the District Judge has not taken suffieiently into consi-
deration the Adifficulty of proving in 1896 a will, which purports to have bean
executed in 1878, and of which probate was obtained in common form in 1884, We
have read the evidence, and, having regard to the interval which has taken place,
we can see no Yeason for disorediting it. This evidence consists of two persons who
are witnesses to the will as well as of one Ishan Chunder Chuckerbutty, who is con-
nectad by marriage with the testator, and who describes the preparation of the will
and its execution. It is clear that the testator died in the house of this gentleman,
whera he had been brought in a dangerous state of sickness. The District Judge
[917] refers to the evidenoce of the doctor, Durga Sunker Gupta, whom he describes
ag tha only respectable witness on that side, and he points out that the dostor had
no recollection of having attended the deceased testator, as he is said by Ishan
Chunder Chuckerbutty to have done. We do not attach such importance to this
fact as the District Judge apparently does, because it ia not unreascmable to
guppose that this gentleman, who was only called in casually on one ocecasion,
might have forgotten, 12 the long interval of time which has taken place, that he
ever attended such a patient. He does not actually contradict the statement made
by Ishan Chunder Chuckerbutty to this effect.

“ Now although the eviderce of the exesution of the will may be open to
criticiam, we think that, if allowance be made for the interval of time, there is no
reason to doubt the svidence of the witnesses or to believe that that they are mak-
ing false statements. On the other hand, we think we may fairly say that it is
without precedent that a party, who has obtaired probate of a will in common form,
ghould, more than twelve years after the date 6f prodbate, be called upon to prove
it in solemn form. This demand, /moreover, has been made by a member of the
family ; and although Kali Das Chuockerbutty, who is really managing this case
and is the husband of the da.ughter of the testator, who was a minor at that time,
may be gutitled to have the will proved in golemn form, and there is no limitation
pregcribed by law for such an application, we think that this application, made
after such an extreme interval of time, required that the applicants should have
stated when they first became aware of the probate. They have not done so. They
have allowed, within this ix_lterva.l, all those persons, who would have beer best
able to give evidence regarding the intentions and scts of the testator, to die,
amongst whom we may mention the testator’s widow Mrinmoyi.

“ 11, on the other band, we regard the pregent proceedings as intended to obtain
a revocation of the will, they must be within the terms of 8. 50 of the Probate ard
Administration Act, and 1t is at least doubtful, whether the pebitioners, who can
claim revocation of the will as just cause vyou\d not be bourd to start their case, at
any rate, hy proving that the will was ﬁoi_;itlous. Now this in our opinion they have
failed to do: so that in either view of thig case we thini that the petition should
bave been dismissed, and that consequently the Distriot Judge's order must be set
aside with costs.”

. C. Bonnerjes for the appellents contended that the onus was on
the respondents to prove the will. Where an application {or probate
hag been made and citations have not been issued, and probate has been
granted ex parte, if the genuineness of the will is afterwards impugned,
the onus is on those who support the will to give proof of its execution ;
there are many cages in Which execubors have been ealled upon under
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guch circumstances to prove the will in solemn form. Reference was 1903
made to Coote’s Probate Practice and to Hoffman v. Norris (1); In re MAY 11, 17.
Topping (2) [918) and Merryweather v. Turner (3). On the evidence it was JUNE 2.
contended that the will was nob genuine. The long delay in bringing it PRWY
forward, the explanation of which was nob satisfa.ct;ory, the insufficiency gounciL.
and unreliable characler of the evidence adduced in support of the will, _—
the fact that Khetter Nath was not in a fit state to make a will, and the 31 8. 914=9
guspicious circumstance that the doetor who was said to have been pre- - W. N. 49,
gont at the execution and who was the only witness of any standing or
respectabiliby brought to prove it, had forgotten all about the matter, all

supporbed the theory that the will was a forgery.

DeGruyther for the respondents contended that the burden of proof
wag on the appellants fo show some ‘* just cause ” for the revocation of ~
probate ; and that, considering the long time that had elapsed sinee pro-
bate was granted, and the fact that the action taken on the will was
known to the appellant Kali Das Chuckerbutty, and having regard to all
the circumsbances of the ease, no * just cause’” for revoking the probate
had been shown. Reference was made to the Probate and Administra-
tion Aot {V of 1881), ss. 50, 62, 66 and 67. On the evidence it was con-
tonded that the will was sufficiently proved.

W. C. Bonnerjee in reply.

The judgment of their Lordships was delivered by

SIR ARTHUR WILSON. The prooeedings out of which this appeal
has arigen relate o the alleged will of one Khetter Nath Chuckerbutty,
who died on the 29h May 1878. Probate of the will was obtained in
common form, and without issue of citations, on the 22nd February
1884, from the then Distriet Judge of Rajshahye.

On the 25th November 1896, the now appellants preeented a peti-
tion in the Court of the successor of the learned Judge, by whom the
probate had been granted, praying for rovocation of that probate on the
ground, amongst cthers, that tbﬁ alleged will was not the genuine will of
the testator, buti a fictibious document. The learned Judge, whose judg-
ment ig dafed the 3rd June 1897, considered that there were strong
grounds for digbelieving the evidence [9481 in support of the will,
held that its execution had not been sufficiently proved, and accordingly
made an order for revocation of probate. That order was set aside by
the High Court on appeal, and againsti that decisiop the present appeal
basg been brought.

The alleged testator, Khetber Nath Chuckerbutty, at his death,
on the 29th May 1878, left surviving him & widow Mrinmoyi, an infant
gon Shib Nath, and an infant daughter Bhubanmoyi. The property of
Khetter Nath was under Bs. 300 in annual value; but hig infant son
Shib Nath claimed to be heir, through his mother, o a large estate
known ag Elanga, which claim was obviously a matter of greaf interest
to the father before his death.

The will refers to Shib Nath's title to Elanga, and plainly purports
to be made with reference to it. It gives the testator's estate to the son,
exceph - half ghare in certaln property given to the daughter, when
ghe should marry. It gives to the executors (who waere also to be gunar-
diang of the son) power to raige money on the whole estate for the pro-
gecubion of the Elanga claim. The executors were to be the testator's

{1) (1805) 2 Phillimore 230, Note (b), 931. (3} (1844) 8 Curteis 802, 811,812,
(2) (1853} 2 Robertson 620. 817.

. 1276



1904
May 11, 15.
JUNE 2.
PRIVY
COUNUOIL.

31 0. 914==9
C. W. N. 39,

81 Cal. 830 INDIAN HIGH COURT REPORTS [Yol.

brother, the brother's son-in-law Ishan Chupder Chuekerbutty, and the
widow Mrinmoyi. If Shib Nath shoild die unmarried, Mrinmoyi was to
have power*to adopt suoccessjve sons; a preference to be given to the
brether’s gons. Such a will was a natural one to bave made under the
existin% gircumgtances. And the learned District Judge, although he was
not gasisfied as to the executien of the will, considered that it was in
aceordance with the wishes of the deceased.

Shib Nath's title to Elanga was finally established in 1882, and
almost immediately afterwards he died, still & minor and unmerried. In
1883 Mrinmoyi, the widow, adopted Surendra Nath Chuekerbutty, a son
of her late husband’s bhrother, and in January 1884 Mrinmoyi and Ishan
Chunder, ag the surviving exzecutore of the will, applied for the probate
now in dispute, and it was granted. This application for probate was
the firgt oceasion on whieh the alleged will is shown to have heen pub-
licly relied upon; up to that time it appears from the evidence, documen-
tary and obtherwise, %o have been ignored, that is for a period of aboub
Bix years.

Late in the same vear (1884) Bhubanmoyi, the daughter of the
deceased, was married to Kali Das Chuckerbutéy, ard two sons [920]
have been the issue of the merriage, Bhabapi Das, and another now
deceased, Mrinmeyi died in 1898.

The petition of the 25th November 1896 for revoeation of the
probate of 1884 was presented by the present sppellants, namely, Kali
Dag Chuekerbutty, in his own right as heir of hig deceassd son, and by
his surviving minor sen, Bhabani, through Kali Dag as his next friend
and father. The objectors were the preeent respondents, namely, Ishan
Chunder Chuckerbutty, the surviving esecutor, and Surendra Nath
Chukerbutty, the adopted son.

Tha evidence given at the hearing to prove the execution of the
will is quite sufficient to esbablish i§, if that evidence ean be believed ;
and the learned Judges of the High Court have believed it.

The grounds upon which their Liordenips have been asked to differ
from the High Court are substantially three.

First, it was pointed out thab the anlleged will was nobt proved for
pix years after Khetter Nabth's death, during which interval it was
practically ignored. It was further contended that the explanationm,
which Ishan Chunder gave of that delay, was unsatiefactory. The
District Judge rejected thab explanation, and ho was probably right in
doing s0. But, on the other band, the estate was of very trifling value,
and until Shib Nath died axd Surendra Nath was adopted in his place, it
does not appear thatb there was any very urgent necesgity, in anybody's
interest, for relying upon the will.

Secondly, it was contended tha$ the evidence in support of the will
was ‘scanby in amount and open o excepbion in quality, Bub their
Liordshipy think the learned Judges of the High Court were right in lay-
ing stress upon '‘the difficuléy of proving, in 1896, a will, which purports
to have been executed in 1878, and of which probate was obtained in
commom form in 1884.” And their Lordships see no reason for dissen-
ting from the view taken by the High Court of this evidence generally.

Thirdly, & specific point was relied upon., It wag alleged by the
witnesses for the will that during the night in which the will was execu-
ted the night before Khetter Nath's death, Doctor Durga Sunker Gupta,
whois said to be a gentleman of good position, was called in to atend the
pick man, and wag-prosent [921] when the will wase read over. But the
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doetor when called coulé recollect no such oocurrence. The District 4904
Judge attached great importance to this discrepaney. The High Court MAY 1, 17.
thought it not nnnatural that this gentleman might have forgotten a JUNE2.

single visit to a patient alter the lapse of 80 many years—a view in

whiech their Liordships conour. COUNOIL.

Their Lordshipe see no sufficient reason for digsenting from the con- —
olusion arrived at by the learned Judges of the High Court. They will 310.914=9
bambly advise His Majesty that the appeal should be dismissed. The ™ ™ N. 49.
appellants will pay the costs.

Appeal dismissed.

Solicitor for the appellants: G. 1. B. 8. Thurnell.

Solicitors for the respondent, Surendra Nath Chuckerbutly: Withers,

Pollock & Crow. ‘

31 ©. £22 (=8 C. W. N. 264).
{922] APPELLATE CIVIL.
Before Mr. Justice Rampint and Mr. Justice Geidt.

KASHI PERSHAD SINGH v. JAMUNA PERSHAD SAHU.*
{1st, 2nd and 4th February, 1904.]
Decres— Execulion—Civil Procedure Code (Act XIV of 1883), s. 287, el. (¢)--Proclama-
tion of sale—Value of properiy—Hzecuting Court—Transfer of Property 4dct (IV

of 1882), ss. 67, 99~—Right of Morigages to bring mortgaged property to sale—
Decree for interest— Legality of decree.

Section 287, clause (¢) of the Civil Procedure Code doss not requira the
exeouting Court to make an investigation, on the application of the judg-
ment-debtor, into the quaestion of the value of the property to be sold, to
record evidenca and to come to a dscision or the point.

Saadatmand Khan v. Phulkuar (1) aepd Sivasami Naickar v. Rainasami
Naickar (2) distinguished.

Section 98 of the Transfes of Proparty Aot does not prevent a morigages
from bringing the mortgaged property to sale in execution of a dacrse for
interest only obtained in accordance with the terms of the mortgage bond.

The exeouting Court cannot call the legality of a decree in question.
Maharaja of Bharipur v. Rant Kanno Dei (3} followed.

[Com. on: 12 C. W. N. 543. Ref. 14 C. L. J. 35=10 1. C. 871=16C. W. N. 124; 11
N. L. BR. 153 ; Foll. 32 Cal. 377 ; Not Foll. 2 Pat. L. J. 180.]

APPEALS by the judgment-debtors, Kashi Perghad Singh and obhers.

Kashi Pershad Singh and his two brothers executed a mortgage
bond, dated the Tth January 1893, for a loan of Rs. 3,25,000 in favour
of one Ganga Pershad Sahu with interest ut the rate of Re. 0-10-1 per
cent. per month, with provision for compound interest in cage of default
of payment of interest, on hypothecation of & number of properties owned
by them. The [923] principal money of fhe bond was payable within
11 years from the dats thereof.

The bond further provided: “If we do not pay interest on the prin-
cipal and interest upon interess to the said mahsajan for three successive
years, then the said mahajan shall have power to institute a suit in Court

* Appeals from Original Orders Nos. 443 of 1902 and 9 of 1903 against the order
of Gopal Chunder Bamerjse, Subordinate Judge of Monghyr, dated the 19th of
November 1902. :

(1) (1898) I. L. B. 20 All. 412; L. R. {3) (1900) I. L. R. 23 Mad. 568,
25 1. A, 146. (3) (1900) I, L. R. 93 All. 181.
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