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form, bub he has Dob foudd whether the formal requiremen\s of a Yaho­
medan marriage have been complied with; as pointed out in Wilson's
Digest of Auglo-Mahomedeu Lsw, 2nd edition, page 1~3, although
neither writing nor any religious ceremony is Decessary to the validity APPELLATB
of a marriage contract, " Words of proposal and aeceptanoe must be OIVIL.
uttered by the eonsractin-; parties or their agents in each oth8l"s pre-
sence and hearing and iu the presence and hearing of two male or one 31 O. 8~9=8
male and two female witnesses, who must he 8110ne and adult Moslems. O. W. N. 70S.
[857] and the whole transaction must be completed at one meeting:"
see also Amir Ali's Mabomedan Law, Vol. II, page 283; Badal Aurat v.
Queen-Emprees (1). As the learned Munsif points out, the evidence
upon these points ie extremely conflicting, and before it can be declared
that the first defendant is the lawfully married wife of the plaintiff, we
think it necessary that it should be determined upon the evidence,
whether all the requirements of Ilo valid marriage as required by Maho-
medan Law have been complied with.

The result therefore is that this appeal must be allowed, the decree
of the Subordinate Judge reversed and the case remitted to him, so that
he may determine upon the evidence, whether all the requirements of a
valid Mohamedan marriage have been established. The costs of this
appeal will abide the result.

Appeal allowed; Case remanded.

31 C. 858 (=1 Or. L. J. 852.)

[858] CRIMINAL REVISION.
Before Mr. Justice Pratt and Mr. Justice Handley.

DWABKA NATH RAr OnOWDHRY v. EMPEBOR.*
[Ll tb April and 17th May, 1904.]

Criminal proceedings-Stay of-Pending cwil suit.
Upon an app}ioation in revision to stilly criminal proceedings pending in a

MagistMte's Oourt until the disposal of a oivil suit in regard to the same
SUbject-matter.

Held that the High Court ought not to interfere except on good cause
showu.

That as this was not a private prosecution hut one directed by the District
Judge, in what he believed tc be the interests cf [ustice, and as the witnesses
were related to the accused, it WIloS desirable that the evidence should be
eeoorded without delay and that the ]\£agistrate should proceed forthwith to
make the preliminary inquiry prior to commitment.

[Ref. '1 Bur. r, T. '13=15 Cr. L. J. 488=2'1 I. C.576.]

RULE granted to the petitioners, Dwerka Nath Bai Ohowdhry
and others.

This was a Rule calling upon the District Magistrate of Faridpore
to show cause why the case pending against the petitioners by an order
of the District Judge, dated the 22nd March 1904, should not be sta.Yed
pending the disposal of the appeal in the probate case, which is now
pending in the High Oourt.

• Criminal Misoellaneoua No. 63 of 1904 made against the order pllossed by
L Palit, Sessions Judge of Faridpore, dated the 2'lnd of March 1904.

(1) (1891) I. L. R. 190801. '19, 81.
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The petitioner Dwarka. Nath Rllri Chowdl\.ry llrPplied to the Distriot
Judge of Faridpora for probate of the "will of one Pysrimoni Chowdhu­
rani. The application was opposed by Ramllrni Mcban Basu Rai

CRIMINAL Chowdhry and another. On tl:fe 11th February 1904 the District Judge
REVISION. pronounced the will to be 110 forgery and "dismissed the application for

probate;' On the 16th February 1904: a notice wae issued on the peti-
31 0.858=1 tioners to show cause why they should not be prosecuted for having
Or. L, J. SIlZ. committed offenoes ~nder es. :~~, ~~~ and 193 of the Penal Code. They

[859] showed cause, but the District Judge by his order, dllrted the 22nd
March 1904, passed under s. 470 of the Criminal Procedure Code sent
the ease to the Distriot Magistrate of Fsridpore for trial. On the 13th
April 1904 the petitioner Dwerks Nath Bai Chowdhry filed an appeal in

, the High Court against the order of the District Judge refusing probate.
The Deputy Legal Bemembranoe» (Mr. Douglas White) for the Crown.

The Courts in India have declined as a rule to postpone llr criminal case,
because a civil case connected with it is pending. Whether the
criminal case should go on or not is entirely in the discretion of the
trying Magistrate, and the High Court should not interfere, unless exoep­
tional grounds are shown. In the ease of In re Shri Nana Maharaj (1)
the Bombay High Court held thllrt criminal proceedings for perjury or
forgery arising out of llr civil Iitigation should not, as a rule, go on during
the pendency of the litigation, but in In re Deoii Valad Bhavani (2) the
same Court came to a different eonelusion and held that the mere faot
thllrt a regular suit was filed to establish the genuineness of a sale deed
was not llr sufficient ground for quashing llr oommitment on eharges of
forgery and perjury or for adjourning the trial pending the hearing of the
civil suit. This High Court has held that it has power to interfere in a
pending ease, when it is of an exceptional nature, where there is some
manifest or patent injustioe apparent on the face of the proceedings.
Choa Lal Dass v. Anant Pershad Misse1' (3); Jagat Chandt'a Mozurndar
v. Queen-Empress (4). In Raj Kum.ari Debi v. Bama Sundari Debi (5)
this High Court held that in eases of this "sind the discretion should or­
dinarily be left to the Magistrate either to stay proceedings or not as he
may think right and proper. The only ground in this case is that a civil
appeal is pending, the Judge's order has in no way been attaoked. This
is sn inquiry I and it may end in the discharge of the accused or hie com­
mittal. If the aeeused are committed they can then apply to the
Sessions Judge to stay proceedings for llo reasonable time so that they
may expedite the appeal.

[860] Mr. Jackson (Babu Jogesh Chandra Roy and Babu Girija
Prassanna Roy Chowdhry with him) for the petitioners. On principle
as well as on aunhority criminal proceedings should be stayed pending
the result of a. civil suit dealing with the same subject-matter. The
case of In reShri Nana Maharaj (1) is in my favour. In In re Deoii
Valad Bltavani (2), Candy, J., states that the Bombay Court had often
acted on the principle that criminal proceedings should not go on
during the pendency of civil litigation regarding the same subject­
matter. In Goberdhone Pramanick v. Iswar Chunde1' Pram.aniak (6)
this Court stayed criminal proceedings because a oivil suit had been
instituted. In tha.t case the criminal prooeedinge had to stand over till

-------
(1) (18921 I. L. R. 16 Bam. 729. (4) (1899) 1. L. B. 26 Ca.l. 786.
(2) (1893) r, L. R. 18 Bom. 581. (5) (1896) 1. L. R. 23 Oa.l. 610.
(8) (1897) 1. L. R. 25 Oa1. '.aSS. (6) (1900) 50. W. N. 44.
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after the original case as well as the appeal had been disposed of. In
this case it is only till the appeal isllisposed of. Jagat Ohandra Mozumdar
v. Qu~en·Empress (1) is not aglloinst me. Qhoa Lal Doss v. Aonant Pershad
Misser (2) does not lIoffect my' cllose. as this is, I submit, a case of an ORIMINAL
exceptional nature. I agree with the principle laid down in Raj Kumari REVISION.
Debi v. Barna Sundari Debi (3) that ordinarily this point should be left
to the discretion of the Magistrate, but not. 1 submit. in a case of this 3t C. 858=1
description. If the decision in this criminal case is once given that the Or L. J. 852.
will is 110 forgery the aeoused will be imprisoned. Then supposing the
High Court in appeal holds that the will is genuine. wha.t will be the
result? That decision will not affect the finding in the criminal case,
and the accused will have to remain in jail. whereas if the decision is
given in the accused's favour by the High Court before the decision is
come to in the criminal case, the accused will very probably be ac-
quitted.

PRATT and HANDT"EY. JJ. The petitioner Dwarks Nath Rai
Chowdhry applied to the District Judge of Faridpore for probate of the
will of one Pyarimoni Chowdhurani. The ease was eontested, and in
the result the District Judge pronounced the will to be a forgery and
directed the applicant for probate to be [861] proseouted for forgery
and for giving false evidence. He also directed' the other four peti­
tioners. who were witnesses to tbe will. to be similarly prosecuted.
Subsequently on the] 3th April last Dwarka Nath Bai Cllowdhry filed
an appeal in the High Court against the orders of the District Judge
refusing probate. We are asked to make an order directing that the
proceedings now pending agains~ the petitioners in the Criminal Court
abould be stayed pending the disposal of the appeal in the probate ease,
In the case of In re Devii Valad Bhavani (4) it WBoS held not to be an
invariable rule that criminal proceedings should be stayed during the
pendency of civil litigation regarding the same subject-matter, A different
opinion seems to have previonsly prevailed in the Bombay High Court,
as expressed in the case of In re Sri Nana Maharai (5). The only
reported casas of this Court, which are directly in point are
those of Raj Kurnari Debi v. Barna Sundari Debi (3), and Goberdhone
Pramanick. v. IS1:Jar Ohunder Pramanick (6). In the former case
Ghose, J., while holding that the High Court has power to order
a Magistrate to stay proceedings in his Court. if sufficient cause
is made out. added: "At the same time 1 feel bound to say
that when the Legislature hBos given to a Magistrate the power
to regulate the proceedings in his own Court. the discretion should
ordinarily be left to the Magistrate either to stay proceedings or
not. as he, in the elroumstances of the case. may think it right and
proper;" and further: "I am not myself prepared to say that as a
general rule a proceeding in a Criminal Court should be stayep pending
decision of a civil suit in regard to the same subject-matter, but what I
think I might properly say is that ordinarily it is not desirable, if the
parties to the two proceedings are substantially the same and the prosecu­
tion before the Magistrate is but a private prosecution and the issues in
the two Courts are substantially identical, that both the cases should go

(1) (1899) I. L. R. 26 Oal. '186.
(2) (1897) I. L. R. 250&1. 253
(3) (lB96) I. L. R. 23 01101. 610.

1~39

(!l) 1189'3) I. L. R. 18 Bom. 581
(5) (1892) I. L. R. 16 Bom. 729.
(6) (1900) 5 o.W. N. 44.
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on at one and the same time," and he added that it wsa.open to the Magis­
trate to put the accused on terms as 'uo appearance or otherwise. In
that case the ~earned J udges refl~8ed to make any order interfering with

CRIMINAL the Magistrate's disoretion. In the [862] OJI,se of Goberdhone Pramaniak
REVISION. v. Iswar Ohunder Pramanick (1) the petitioner denied the execution

of a mortgage bond, but the Special Sub-Registrar held that he
810.868=1 had executed it anil directed a prosecution under section 82 of the
Cr. L. fl. 852. Indian Registration Act, upon which the petitioner sued for a

declaration that the bond was a forgery. This Court observed that
the proceedings in the civil suit are much more likely to result
in a proper conclusion than the summary proceeding taken before
the registration officers. and accordingly the criminal prosecution wall

'stayed. Acting upon the authority of those cases, we think that we ought
not to interfere with the Magistrate's discretion except upon good cause
shown. Now in the present eaae the petitioner has not been able to
show any special reason for our interterenee, On the contrary it would
appear expedient the.t the Magistrate should proceed forthwith to make
the preliminary inquiry prior to commitment. It is not a private prose­
oution, but one directed by the District Judge, in what he believes to be
the interests of justice, and as the Magistra.te utates in explanation the
witnesses are related to the accused persons and therefore it is desirable
that their evidence should be recorded without undue delay. We may
add that, if the Magistrate should find that a prima facie case under
section 467 of the Indian Penal Code has been made out and should
accordingly commit tbe accused for trial, it would be hardly possible that
the esse could come on before tbe July Sessions. In the meantime the
appellant in the probate case ought to be able. if he exercises due dili­
gence, to have the paper book prepared. If he satisfies the Sessions
Judge that this has been done and that he has moved the Court to
expedite the hearing of the appeal, there is little doubt that the Bessions
.T udge would accede to any prayer he may make for a reasonable poat­
ponement of the trial. We think, however, that the proceedings in the
Magistrate's Court ought not to be stayed or postponed, and we accor­
dingly discharge the Rule.

Rule discharged.

31 C. 863 (=8 C. W. N. 684)

[863] APPELLATE CIVIL.
Before Sir Francis W. Maclean, E.O.I.E. Ohief Justice, M1'. J'ustice

Brett, Mr. J'ustiae Mitra, Mr. Justice aeidt and Mr. Justice
Woodrotfe.

BIBIJAN BIB! v. SACHI BEWAH.*
[30hh May, and 17th June, 1904]

Mortgage-Sale oj mortgaged property-Execution oj decree-Trallsfer oj Property Act
(IV of 1882) 8S. 86,88, 89-Right to redeem-Order absoluteJor sale-Stoppage of
sale by payment oj mOTtgage.debt-Owil Procedure Code (Act XIV of 1882) s. 2\H­
HIgh Oourt Oircular Order No. 18 of 27th April 1892.

---~-------

• Appeal from Order No. 278 of 1903, agaiast the order of G. K. Deb, District
Jndge of Hooghly. da.ted the 11th July 1903, reversing the order of Puma Ohunder
De, Munail at Howeab, dated the 16th r.lay 1908.

(1) (1900) 5 a. W. N. 44.
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