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If the translation placed bef9re us be correct, the rent together 1ge1
with the fixed collection charges blended with rent give~ a total of APRIL 112,26.
Rs. 205, which, to my mind, represents what wallintended to be regarded --
as the rent, and this view is SUPPof6eu by the detll.ils of the kistbundi, AP~~~LATIlI
which deals not with the kists to be paid in respect of Rs. 166·12 only L.

80S rent, but in respect of the entire sum of Bs, 205. The total of 310.831=8
Bs. 205 is subsequently spoken of 80S the rent. and there is a stipulation O.W. N.529.
to realize the aforesaid jama with interest, and not to mlloke !lIny obieo-
tion to the plloyment of the said jama and, later on, the jama is described
80S the "aforesaid jam a of Bs, 205." It seems to me that, upon the pro-
per construction of the document, we must take this sum of Rs. 38·4,
described as collection charges, as forming pllort of the consideration for
the lease, and as forming, in fact, part of the rent. If that be so, it is
not au abwab ann is a part of the rent. In point of fact the predecessor.
in title of the present defendants raised no objection to the payment of
the Rs. 205 as rent. We understand that this amounb has been paid for
a large number of years without objection by the predecessor of the
defendants and as rent. This, however, does not prevent the present res-
pondents from raising the question, though the payment for a long seriell
of years, at any rate, indicates that their predecessors did nobregard the
claim as an illegal one. The Full Bench case of Radha Prosad Singh
v. Balkowar Koeri (1), on which so much reliance has been placed by
the respondeuts' vakil, is quite different from the present case. One haa
[888] only to look to the nature of the payments in that case to appre-
ciate that it has no application to the present circumstances. So far as
authority goes. the present case would seem rather to fall within the
ruling of this Court in the case of Mahomed Fayez Chowdhry v. Jamoo
Gaeee (2). Ab any rate I can See nothing in the Full Bench case, whioh
prevents us from taking, in the present case, the view I have Iudicated.
It is said thllot the C81se of Mahom8d Fayez Chowdhry v. Jamoo Gazee (2)
has been overruled by the Full Benoh decision of Chultan Mahton v.
Tilukdari Singh (3), but loan nnd nothing in the latter case to support
that oontention. For these reasons I think tha.t the decision of the tint
Court was oorrect and th!\t that decision must be restored and the order
of the Lower Appellllote Court reversed with oosts.

I Appealdecreed.
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[889] APPELLATE CIVIL.
Before Mr. Justice Ghose and;Mr. Justice Parqiter,

MARARAJ BAHADUR SINGH v. PARESH NATH SINGH.*
[15th, 16bh and 17th June, 1904J.

Suit, right of-Parties-Oivil Procedure Code (Act XHI of 1882) 8. SO-Public roaa.
Right of owner of soll-R~ght of way-Tort-Damagfs-lnjunction-MirlOr-Oause
of acuo«.

Where a. road has been dedicated for the use of the publ io, the owner of
the soil, over whioh the road runs. is entitied to exeroise all rights of

"Appeal from Original Decree, No. 919 of 1901. aga.inst the deoree of Nepal
Chandra. Bose. Buboedinate Judge of Hilouriba.gh, dated Sep 9,1901.

(1) (1890) I. L. R. 17 Cal. 726. (S) (lSeS) 1. L. R. 11 Cal. 175.:
(2) (UI8~) I. L. R. 8 Oal. 730.
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ownership so as not to interfere with the righb of way, whioh elti~ts in the
public.

Vestry'Jj St. Mary, Newington v. Jacobs (1) referred to.
When the owner of such soil is responsible for keeping tha road in order

and in good repair he is entitled to Inssitute a suit for damages and iajune
tion a.gainst the des~royer of any work of improvement done to the road,
without proving speoial dll.mage.

A minor is no\, responsible for a tort oomm itbed by the manager of his
eatate, provided the tortious aot was not in conueebion with the managemetlh
of the estate.

[Ref. SS Oal. 905=10 O. W. N. 867 ; s N. L. R. 110; 6' I. O. 473.]

ApPEAL by Maharaj Babadur and Sundar Lal, the detendanta Nos.
land 3.

Raja Paresh Nath Singh and four others belonging to the
Digambarl sect of Jains originally instituted this suit against Maharaj
Babadur (llo minor), Golap Pandey and Sundar Lal, members of the
Sitambllori sect of the same community, for damages and injunction.

The suit referred to a path leading from a plaee called Sitanal to
the top of Psreahnash hill in the district of Hazarlbsgh. The hill is
included within the zemindari of the plaintiff No. I, Raja Pareah Nath
Singh. It is a place of pilgrimage and held sacred by the Jain!,
who resort to it to worship the idols at the top of the hill. The
Jains have enjoyed a right of way to the summit [810] of
the hill from time immemorial. The path is at places steep and
dangerous, and to make it easy and comfortable to the pilgrims, the
plaintiffs Nos. 2 to 5 and one Harlal Pujari as representatives of the
Digambari seot of Jains obtained permission from the Raja, the pla.intiff
No. I, under a hukumnamah, dated 8th March 1898, to construct a
flight of steps over the wa.y from Sita.nal to Kunthna.th at the top of the
hill, and commenced the work. Subsequently Harlal gave a. registered
ekmrnamah in terms of the hukumnamah to the Bsje, Till July 1898
they constructed 501) steps, and from November 1898 to January 1899
they built 205 steps more; but the defendants demolished and removed
tbe said 205 steps and threatened to de'stroy the remaining ones. The
plaintiffs claiming a. right to construot the steps prayed;

(i) for a declaration that the aot of demolition and removal
of the 205 steps by the defendants was wrongful;

(ii) for a perpetual injunction restraining the defendants
from destroying the remaining stairs and raising opposition in
the construction and completion of the work; and

(iii) for recovering Rs. 2,500 as damagee suffered by the
plaintiffs.

The defenoe briefly was that the plaint did not disclose any cause of
action; that the plaintiffs Nos. 2 to 5 did not represent the Digambsri
sect of the Jain community; that the defendants did not represent the
Sitamhari sect; that the suit was bad for want of express permission of
the Court under s. 30 of the Code of Civil Procedure; that the defenda.nt
No. 1 did not commit any mischief nor oppose the plaintiffs, hence he
could not be made liable; tha.t the hill Parsshnath, although within his
zemindari, was not the absolute and exclusive property of the plaintiff
No.1, it being a place of pilgrimage and worship of the Sitambari Jains,
who are in charge and possession of it from time immemorial; that the
Sitambari Jains had made the path, oonstrueted temples and ta.nks on
the hill, and pla.oed images of their gods in them; thAt the plaintiffs had

(1) (1871) L. R. '1 Q. B.'47.
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no right to oonstruot the flight of stairs without the consent and to the 1901
exclusion of the Sitambari J ains,~ that the plaintiffs had suffered no loss JUNB 16, 16,
or damage, &0. 1'1.

[8it] The learned Subordinate Jud'ge held that the pla.intiffs were !PP~ATE
entitled to bring the suit in their own right, and sections 26 and 30 of OIVIL.
the Civil Procedure Code could be no bar to it ; that the soil, over which
the way in dispute passed, belonged exclusively tq the plaintiff No.1, 31 Q. 839.
that he was under an obligation to repair and maintain the way; that all
the plaintiffs had jointly and severally the right to eonstruct the stairs;
that the construction of the stairs was an improvement, whicrh in no
way interfered with the right of way in the defendants; and that the
defendants had no right to obstruct the construction of and to remove
the stairs: and he accordingly decreed the suit enjoining the defendants.
not to commit further mischief, and oppose the construction of the
stairs; and he also allowed damages.

Against this decree the defendants appealed.
Bsbu Dwarka Nath Chuckerbutty (Babu Promatha Nath Sen with

him), for the appellants. All the Digsmbsri Jains being interested in
the subject-matter of the suit, the question is whether the plaintiffs
could bring the suit without obtaining leave under II. 30 of the Code of
Civil Procedure. I submit they could not. If the defendants are sued
in their repreaentative oapaoity leave must also be obtained under a, 30
of the Code; and that was not done in this case. Even the Raja, who is
the owner of the soil, is not entitled to bring this suit, unless he proves
some special damage; his rights must be considered all those of an owner
of the subsoil only: see Dhunput Singh v. Paresh Nath Singh (I), Raj
Narain Mitter v. Ekadasi Bag (2}, Burodo Pershad Moostafee v. Gora
Chand Moosta/ee (3). I submit the plaintiffs have failed, under the
circumstances, to establish their right to the reliefs they seek.

Mr. Sinha (Babu Charu Chunder Ghose and Babu Gyanendra Nath
Sarka» with him), for the respondents. It; is clear on the evidence that
both these sects have a right 'of way. It is a public wa.y, but the owner
ship of the soil is in the baja. The owner, who dedicates a portion of his
land to public use, as a [8IZ] highway, parts with no other right than a
right of passage to the public over the land, and may exercise all other
rights of ownership so long as he does Dot interfere with the right of
way granted to the publio: The Vestry of St. Mary, Newington v.
Jacobs (4). The moment anything is fixed or attached to the soil over
whioh the road runs, it becomes the property of the Raja., and he has lit

right to sue for any damage done to this property. He as proprietor can
authorise anybody to do improvements to such property, without
interfering with the right of way : see Goddard on Easements, 5th Edn.,
p.103.

As to the right of suit by the other plaintiffs, see Bai;u Lal Pasba
tia v. Bulak Lal Pathuk (5). J

[GROBE, J. The question is, whether the plaintiffs did bring this
suit representing their community, and, if so, whether s. 30 of the Code
is not a. bar to it?]

These pla.intiffs have Q right to bring this suit in th~ir individual
olltpacity ; their position is analogous to that of a trustee, who oan bring

(1) (1893) 1. L. R. 21 Cal. 180. \4} (1l:l71) L. R. 7 Q. B. 47,53.
(~) (1899) 1. L. R. 27 01101. 793. (5) (18Q'l) 1. L. R. 24 csi. 3ii15.
(8) (1869)1:1 W. B. 160.
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1901 a suit in the interests of the cestui que trust. It is not neoessary that
JUNE 15,16, theae people should sue in their repseaentstive oapaoity, they having

17. individual ril}bts to do 1l0. Sboald your Lordships think that leave
- T under Il. 30 of the Code should h~ve been obtained by the plaintiffs, that

APl'1llLLA E
OIVIL leave may be granted now.

. (GaosE, J. I know of no authority under which that leave may be
310.839. given at the appellat~ st80ge of a ease.]

As regards the liability of the minor defendant, a. minor is equally
lia.ble for tort committed either by himself, or by his serva.nts under his
directions.

Babu Dwarka Nath Oh'Uckerbuttll in reply. The position of the
plaintiffs is untenable, 80S it is quite clear that they are suing as represen-

,ting the Digsmbari Jains and not in their individual rights. After
dedicating a property to the public, one cannot assert any individual
right: Hasrendro Ooomar Ohowdhry v. Taramonee Ohowdhrani (1), The
surface of the soil being in use {or l\ public road, the Raja as owner of
the subsoil is [8t3] not entitled to any damages; see Manmatha Nath
Mitter v, The Secretary of State for India (2).

Our ado. vult.
GaOSE AND PARGITER, JJ. This is an appeal by the defendants

Nos. 1 and 3 against a. decree for damage and for an injunction passed
by the Subordinate Judge of Hazaribsgh. The facts of the case may be
briefly stated thus :-The plaintiff No. L, Raja Psreah Nsth Singh,
zemindar of Gaddi Palgunge, is the owner of the Pareehnatb hill. On
the top of the hill there are oertam shrines built by the Sitambari seot
of Jains. There is a road which runs up the hill in question for the
oonvenienoe sad use of the pilgrims resorting to the said shrines; and
it may be taken that the owner of the hill, tbe tben zemindar of Gaddi
Palgunge, dedicated the road for the use of the public. It appears that
some years ago certain disputes broke out between Raja Paresh Nath
Singh and the Sitambari Beet of Jains, and these disputes were settled
by an ekrarnamah executed between the "arties in the year 1872; and
the conditions of that ekrarnamah were subsequently reaffirmed in
another ekrarnamah in the year 1878. Under these ekrarnamahs, the
Sitambari J sine agreed to P80y to the Rai80 certain shares of charnawas
or offerings received at the shrines on tbs top of the bill, the R80ja
covenanting not to molest the Sitambaris and the pilgrims resorting to
the said shrines, and also covenanting to continue to keep the road up
the hill in repair. The road in question. however. wal very steep at
certain points thereof, the pilgrims being much inconvenienced in
oonsequence, and it would appear that in February 1897 there was
something like an informal meeting of anum ber of pilgrims belonging
to the Digambari sect of Jains. They resolved to open a subscription
book for the. purpose of constructing a flight of steps between the
said poin~s on the road for the convenience of the pilgrim s resorting to
the shrines. and they entrusted the supervision ot the work to five
individuals, Harlal Ji, Baghudas Ji, Bazarimull Ji, Sheo Narain Ajense
and M80tilal Paboji. On the 8th March 1898 a. hukumnamah WIloS [644]
granted by the R8oj8o to Barl~l Ji, one of the five persona we have
Just mentioned, describing him (Harlal Ji) as the gomaetha of the
Bispanthi Digambari sect of Jains, authorising him to eoustruct the
flight of steps. whioh had been resolved upon, with this condition, however,

'1) (]6801'1 C. L. R.1l7~. (II) (18\17) 1. L. R. i6 Cal. 194.
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tha~ the construction should be made for the convenience of the public, 1901
and not for the personal benefit of Ha.rlal Ji, and that the latter should JUNE lIS.16.
nos attempt to create thereby llony right iIlthimself in any po~tion of the 17.
hill Paresbnath. By virtue o( this hukumnamah it would seem that A P~ATE
Harlal Ji and the other persons mentioned in the resolution of the POmL.
pilgrims, to whieh we have already referred, commenced to construct a
flight of steps. They did oonstrnct a number of stepo between certain at 0.839.
points on the road in question, but after they had done so, it is alleged
that the defendants Nos. 1 to 3 destroyed some of the same. It. is in
ecnsequenee of this destruotion by the defendants that the present suit
was instituted.

The suit was instituted by Raja Paresh Nath Singh, the zemindar,
Baghu Ji, Chela of Harlal Ji (he having in the meantime died). Hazari
mull, Sheo Narayan Lal aud Matilal Set. the allegation in the plaint
being that, under orders of Gopi Babu, manager of defendant No. I,
Maharaj Bahadur, a minor, defendants Nos. 2 and 3 destroyed the flight
of steps in question, and thus caused eonsiderabe damage. In one
portion of the plaint the plaintiffs referred to the hukumnamah of the
8th March 1898. to which reference has already been made, and there
Baghu Ji, Hazarimull, Sheo Nsrain Lal and MatilaI, that is to say
plaintiffs Nos. 2 to 5, are described as the representativea of the
Digambari sect of Jains, And it is stated that these persons commenced
the work in February 1898 and, after the work was completed to a
eertain point, the defendants caused the destruction complained of.
They asked that a decree for damage to the extent of Bs, 2,500 btl
awarded to the plaintiffs, and that an injunction be iSl!lued upon the
deieudanss restraining them from demolishing the remaining steps and
from offering opposition to the construction of the stairs on the road in
question, whioh had not yet been built.

We mbY here mention that, pending the suit, the defendant No.2,
Golab Panda died j and the Court below decreed the suit [815] against
the remaining def.endants. Herzee this appeal, as we have already indi
cated, by the defendants Nos. 1 and 3.

The principal ground which has been urged before us by the learned
vakil for the appellants is that this being really a suit on behalf of the
Digambsri seot of Jaine, of which seot the plaintiffs are members. the
suit could not proceed without special permission from the Court being
obtained under section 30, Code of Civil Procedure. That section runs
as follows :-" Where there are numerous parties having the llama
interest in one suit. one or more of such pa.rties may, with the permis
sion of the Court, sue or be sued, or may defend, in such suit. on behalf
of all parties so interested. But the Court shall in such ease give, at the
plaintiff's expense. notice of the institution of the suit to all suoh parties
either by personal service or (if from the number of parties or any other
oaUlle such service is not reasonably practioable) by public sdvertiaemenb,
as the Court in such case may direct." 'I'he section indicates that the
suit must be a l!Iuit on behalf of numerous parties j and it may well be
said. having regard to paragraph 3 of the plaint, to which reference has
already been made. that so far as the plaintiffs Nos. 2 to 5 are concern
ed, they substantilly sued on behalf of the Digambari sect of the Jains
generally j and so the section applies. We, however, observe that the
Allahabad High Court in the case of Hira LaZ v. Bhairon (1), with refer
ence to a question of Ilo similar nature. which then Qrose before it,

(1) (1888) I. L. B. 6 au, 6011. .
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1901 expressed its opinion as follows :-" We read the unt part of this
JUNE 115. 16, section as implying tha.t the plaintiff £herein contemplated wishes to sue

1'1. on behalf of 'other persons simiJarly interested in suing, they also wishing
the same." Now looking at the plaint as ... whole, although it may be

APOPELLATE said that the plaintiffs NOB. 2 to 5 wished to sue on behalf of the DigsmmL.
beri seot of the J ains, yet there is nothing to indiesse that the other

81 C. 889. members of tbllot seut wished to bring the suit.
But however that may be, and assuming that, so fllor as the

plaintiffs NOB. 2 to 5 are concerned, they really sued in their
representative cspaeity, i.e., as representing the whole of the Digam
bari seot of Jains, yet so fax as plaintiff No.1, Raja Paresh
Nath Singh, is ooncerned, his case stands upon 80 wholly [816]
different ground. He is the owner of the soil over which the road
ruus, the public having only a right of way and nothing more. As
owner of the soil, the Raja is entitled to exercise all rights so as not to
interfere with the right of way, which exists in the public. The law on
this subject seems to have been thoroughly considered in England in the
oase of The Vestry of St. Mary, Newington v, Jacobs (I), where it was
held that the owner of the soil, who dedicates a way to the publio, parts
with no other right than a right of passage, and that be might exereise
any right not inconsistent with the exercise of the right of way of the
public. Godddard in his Treatise on the Law of Easements, after refer
ring to the case that we have just quoted, in page 104 makes the
following observations :-" The right," that is to eay, tbe right in the
public, "is not a right to the land, nor to any corporeal interest in the
land, and the soil is in no way the property of the owner of the right.
From this it follows that, as long as the owner of the right of way is not
prevented from enjoying his easement, be has no right to prevent the land
owner doing anything he pleases with the soil, neither has he any rigbt
to complain or interfere with any other person, whatever be ma.y be
doing, even though it may be an unlawful act or a trespass as againlit the
owner of the soil." '.'

Bearing in mind the principle enunciated in the case of The Vestry oj
St. Mary, Newington v. Jacobs (1), and the observations, to whom we
have just referred, let UB consider whether in what was done either by
the Raja or by plaintiffs NOB. 2 to 5 under his authority, there was any
interference with the easement, which is the only right that exists in
the public. The Raja was entitled to make any improvement in the
road for the oonvenienoe of the public, and he might have authorised any
body to make suoh improvement. He did authorize Harlal Puisri 80S

representing the Digambari sect of the Jains, and that person and the
other persons, to whom some of the Degambaris entrusted the super
vision of the oonstruction of the flight of steps, commenced the work in
question, and the steps were constructed between certain points ol
the rolffl. The Subordinate Judge bas, upon a caretul examination
[84i7] of the evidence adduced on both sides, found that the work done
was an improvement, and that it was for the purpose of affording greater
facilities to the pilgrims resorting to the shrines on the top of the bill.
This finding bas DOt been seriously questioned by the appellants, though,
no doubt, Babu Dwerksuath Chuckerbutty, with the usual care that he
bestows upon bis cases did call our attention to certain portions of the
evidence, whioh might perhaps be taken to suggest a different result. We,

(1) (1871) 110 R. 'l Q. B. 47.
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however, take it upon the evidenoe as a whole that the oonstruotion of the 1101
flight of steps waS an improvement apon the road, and that the defenda.nts, lONE 16. 16.
or rather some of them, ehose to destroy many of these steps; and this 17.
necessita.ted the institution of the present~suit. Now it seems to us that, A ';;:ATlll
when the flight of steps was constructed, the eteps became part of the P~IV1L.
road, and they became annexed to the soil of whioh the Raja, the plain-
tiff No. I, is the owner. Under the two ekrarnama~sof the years 1872 Siel. S89.
and 1878 to whioh we have already referred, he was responsible for
keeping the road in order and in repair, and if anybody destroyed the
improvement, that waS effected, either by himself or by others: under
authority received from him, he waS entitled, in our judgment, to in-
stitute B, suit, if not for anything else, yet for an injunction restraoiniug
the defendants from repeating their acts ol destruction. Weare also of
opinion that he was entitled to sue for damage as well, The road in
question he WB,S bound to keep in repair and in order for the use of the
public ; and it is obvious that, whoever might have borne the costs of the
improvement, he waS entitled to bring a suit for the damage sustained by
reason of the work of destruction oommitted by the defendants, the im
provement in question having been made under his express authority. It
bas, however, been contended by the learned vakil for the appellants that
the road, being a public road, the plaintiffs had II:0 right to sue without pro-
ving some special damage. This argument may apply to tbe plaintiffs
Nos. 2 to 5, but eertsinly not to the plaintiff No.1; for he does not sue
as a member of the public, but as the owner of the soil and the person
who, under the terms of the two ekrars of 1872 and 1878, was bound to
keep the road in repair and in order.

The next question that has been raised befora us is as to the
propriety of the decree for damages passed against the defendant
[84i8] No.1 Maharaj Bahadur Singh. We have already mentioned that
he is a minor. The allegation in the plaint, so fa,r as he is ooncerned,
is that his manager, Gopi Bsbu, ordered somebody else to destroy the
flight of steps constructed by" the plaintiffs Nos. 2 to 5. The act of
Gopi Babu, as Manager of Maharaj Bahadur Singh, was not an act in
connection with the management of his estate; and we fail to see how
Maharaj Bshsdur Singh could be held liable for a tort committed by a
person, who happened to be his manager for the time being or by other
persons acting under such manager's order. The Subordinate Judge does
not seem to have sufficiently considered this matter. We are of opi
nion that the decree for damages, 80 far as it'has been pronounced against
the defendant No. I, oannob be sustained. But the decree for an injuno
may well be sustained, for it is obvious that people in the employ of the
defendant No.1 have committed the aot!!of destruction complained of, and
that the same work of destrucblon may be repeated. Upon this ground
we see no reason to interfere with the decree of the Court- below in so
far as it relates to the injunction against the defendant No: 1. The
decree both for injunction and for damages against the other defendants
must stand.

The result is that this appeal is allowed 80 far !loS to dismiss
the claim for damages as against the defendant No.!. In other respects
it is affirmed.

The plaintiffs are entitled to their coste in this Court from defen
dant No. 3~and to their ooeta in the lower Court from defendants Nos. 2
and 3. --
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