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which has not been even argued before us. On the other fmnd, the cir-
cumatances of the case lead to the» conelusion that the non-specifieation
of the bour was regarded as immaterial. The notice of salesas originally
published gave the 19th May as the date hnd 12 A.M. as the hour. The
sale was on that day postiponed for one week at the request of the judg-
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ment-debtors. The order of that date fixed no hour of sale on the 26th 31 0. 816=8

May snd no complaint wag made. On the latter day the judgment-
debtors paid to the decree-holders Rs. 1,000, and obtained a further
postponement to the 21lst July 1902, On the 21st July the judgment-
debfiors again obtained an adjournment to the 23nd September 1902,
Again, on that date the judgment-debtors applied for and obtained post-
ponement of the sale to the 24th November 1902. On all these occasions
they waived a fresh sale proclamation. They uever asked the Court to fix
an hour ; the 218t July, 22nd September, and the 24th November, were
days of sale in the Distriet of Gya, fixed aceording to Rule No. 100 made
by the High Court (p. 32),’and 12 A.M. is the usual hour for such sale to
commence.

The judgment-debtors in their application to set aside the sale
did not complain of any irregularity in the non-specification of the
hour of the sale fixed on the 218t July, 22nd September or the 24th
November, the ordinary sale days in the Diastriet of Gya. The sales are
held by the Nazir; he beging usually at 12 A.M. and [821] he goes on
Buoccessively with the axecution cages in the order they stand in the list,
unless otherwise ordered by the Court. The judgment-debtors com-
plained in paragraph 15 of their petition of such non-specification only in
the order of the 19th May adjourning the sale to the 26th May, as it
was an unusual day of sale. But the sale did not take place on the
26th May.

Wae are, therefors, of opinion that there is no reasonable ground for
holding that the irregularity in the order of the 22nd September 1902
resulted in substantial injury to the respondents.

No aftempt has been made to support the judgment of the Lower
Court on any other ground.

The order of the Subordinate Judge must be set aside and the appeal

decreed with costs.
Appeal allowed.

31 C. 822 (=8 C. W. N. 672
[822] APPELLATE CIVIL.

Before Sir Francis W. Maclean, K.C.I.E., Chief Justice, and
Mr. Justice Mitra.

COVENTRY v. TULSEI PERSHAD NARAYAN SINGH.*
(16th May, 1904.]

Decyee— Emecution—Mortgage — Mitakshara family—Civil Proceedure Code (4ct XIV
of 1882) s. 248, notice under— Order for substitution of the heirs of the deceased
udgment debtor—Sale proclamation—Order of sale—Posiponsment—Estoppel—
—Res judicata.

Held, that a legal rapresentative of a deceased judgment-debtor, who was
the mavaging member of a family governed by the Mitakshara system of
Hindu Law, having allowed exscution to proceed actively for nearly
a year without the slightest objeotion having twice successfully obtained stay

* Appeal from Order No. 176 of 1908 against the order of Gobind Chandra Ba-
sak Bobordinate Judge of Muzaffarpur, datad the 16th March 1903.
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of sale from Court or the plea that he would sdtisfy the decres, if time were
allowed, and having approbated thp execution proceedings by paying the
decree-holder a part of the debt and tbus inducing him to consert to time
being granted for payment of the balanoce, cannot he permitted by the ordinary

gr_ineiple of estoppel to say fhat the decree is incapable of execution against
im, .

Sadasiva Pillat v. Ramalinga Pillai (1) referred to.

_Held further, on the prinoiple of res judicata that the orders of the Court
dl_rec_tlng the iysue of processes of attachment and sale proclamation were
blndlgg on the said legal representative, and that he was precluded from
questioning the validity of the said orders.

Mungal Pershad Dichit v. Qrija Kant Lahiri (2), Lakshmanan Cheily v.
Kuttuyan Chetty (3), Bhola Nath Dass v. Prafulls Nath Kundu Chowdhry (4),
and Sheoraj Singh v. Kameshar Nath (5).

[Foll 2C. 1. J.499 ;46 1. C. 473=3 Pat. 1n. J. 454 ; Ref. 27 P L. R. 1905; 95 P. R.
1906=83 P. L. R.1907. 8 A. L. J. 844=111. C. 980; 53 L. C. 111. Rel. on
4C.L.J. 811=10C. W. N. 830.]

APPEAL by the decree-holder B. Coventry and others.

The proprietor of the XKeota Indigo Concern obtained on the
1st June 1899 a mortgage decree against one Chakouri Singh,
who was the managing member of a joint family governed by
[823] the Mitakshara system of Hindu Law. On the 26th July 1900
Chakouri Singh died leaving behind him the applicants—Tulshi Pershad
Narayan Singh and others as his legal representatives. On the 10th July
1901 the decree-holders applied for execution and asked for attachment
and sale of family properties on sgubstitution of the names of Tulshi
Pershad Narayan Singh and others, the sons of the deceased judgment-
debtor as his legal heirs in possession and enjoyment of the properties.
Notices under &. 248 of the Civil Procedure Code were issued and duly
served upon the said Tulshi Pershad and othere to show cause why the
applieation for execution should not bs granted. No cause having been
shown, the Court executing the decres, on the 10th August 1901, direc-
ted the substibution to be made. On the 24th August 1901 process of
attachment was issued, and it being duly served upon fthe substituted
legal representatives of the deceased judgment-debtor, the Court made
an order for sale on the 15th March 1802. Tulshi Pershad and others
made no objection throughout those proceedings. On the contrary, they
applied for time to pay up the decretal amount, and consented to have
the properties sold on tha 21st April without a fresh sale proclamation,
The decree-holders agreed to this, and the sale was accordingly postpon-
ed and the execution cage was strusk off. On the 24th March 1902
the deoree-holders again applied for execution. The properties already
attached were advertised for sale on the 16th June 1902. Tulshi
Peorshad and others again put in an application praying that the sale
might be adjourned fo the general sale day in July without a fresh
gale proclamation. The decreas-holders consented to an order to that
effect on the other side paying to them a eertain sum of money in part
satisfaction of the decree. The sale was accordingly ordered to take
place in July 1902, But before the sale could tiske plasa, on the 10th
July 1902 Tulski Perghad and others pub in e petition stating that the
properties directed to be sold were joint family properties, and that they

(1) (1875) L. R. 21. A. 219; 15 B. L. (3) (1901) I. T, R.24 Mad. 669.
R. 393 ; 2¢ W. R. 143. (4) (1900) I. L. R. 28 Cal. 122.

(3) (1881) L. R. 8I. A.123. I.L. R. {5) (1902) 1. L. R. 24 All. 289,
8. Cal. 51 ;11 0. L. R. 118.
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were in possession of the same, not as heirs of their father, bub by
right of survivorship, and as subh the said properties could not be
sold after the death of their father in execubion of & deeree against
him. The learned Subordinate Judge gave offect to this contention,
and held that the execution conld nob proceed againgt them.

[824] Babu Digambur Chatterjee for the appellant. In this case it
was not found that the debt incurred by the father was for immoral
purposes, bub on the conbrary there was evidence to show that the father
borrowed money for household purposes. The sons were bound to pay
their father’s debt, and my client could easily have got a decres against
the sons. But now as againat them a suit would be barred. The res-
pondents did not appear and show cause upon the notice igsued under
8. 248 of the Civil Procedure Code, on the contrary they waived their
objeetion by paying a portion of the decretal money and getting the sale
adjourned twice on the understanding that they would not raise the plea
of irregularity in future. They should not be allowed to take the objeo-
tion now, both on the ground of estoppel, as also upon the principle of
res judicata. See Sadasive Pillai v. Ramalinga Pillai (1), Ramkirpal v.
Bupkuari (2), Mungal Pershad Dichit v. Grija Kant Lahiri (3), Sher
Singh v. Daya Ram (4), Narendra Nath Pahari v. Bhupendra Narain
Roy (), Lakshmanan Chetti v. Kuttayan Chetti (6).

Babu Umakali Mookerjee (Moulvi Mustapha Khon with him) for the
respondents. The respondents need not have objected to the notice
isgued under 8. 248 of the Civil Procedure Code, because they werse the
representatives of their father. The order of the 10th August 1901
directing substitution to be made was a proper order, and it did nob affect
the position of the respondents, as they said that the decres was a good
decree, but it could only be executed against the property of their father
during bhig lifetime. The properties in the hands of the respondents ware
not liable. The order of attachment was passed without any notice, and it
did not determine any question,between the parties. It was nobt a decree
and therefore the respondents could not appesl against that order. The
interest of the father in a Mitakshara family in the joint anacestral pro-
perties is nob assets in the hands [825] of the son, when the father dies:
See Juga Lal Chaudhuri v. Audh Behari Prosad (7). That being 8o, the
execubtion gould not proceed against the respondents.

Babu Digambur Chatterjee in reply.

MACLEAN, C. J., AND MITRA, J. The respondents and their father
Chakouri Singh, since deceassd, were members of a joint family governed
by the Mitakshara systern of Hindu Law. Chakouri Singh, the manag-
ing member, became indebted to the proprietors of the Keoba Indigo
Concern, who obtained on the 1st June 1899 & decree against him for
Re. 7,135 and costa.

Chakoun Singh died on the 26th July 1900, and the respondguﬁs are
the survivors as well as his legal representatives. One of the decree-
holders is also dead, and the appsellants are now sntitled to the bansfit of
the decres.

The first application for execution was made on the 10th Jaly 1901,

(1) (1875) L.R. 2. A.219; 15 BL.R. (Cal 51,59 110 L. R.113,

383; 24 W. R, 143 (4) (1891) I. L. R. 13 All. 564.
(2) (1883) I L. R. 6AlL 269; L. R {5) (1895) I. L. R. 28 Cal. 374.
11 (6) (1901) 1. L. R. 24 Mad. 669.

(3) (1881)L R.8I. A, 123, 1. L.R. 8 {7) (1900) 6 C. W. N. 223,
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The appellants prayed for the substibution of the respondents as judg-
ment-debtors in place of their deceaged father as his legal heirs in pos-
gession and.enjoyment of the family properties. They also asked for
the levying of execution by attachment and sale of the family properties
specified at the fook of the application. Notices under section 248, Civil
Procedure Code, were issued and duly served on the respondents to shew
cause why the application for execution should not be granted. No
cauge was shewn, and on the 106h August 1901, the Court execubing the
decree directed that the respondents ghould be substituted in place of
the original judgment-debtor. On the 24th August 1901, the Court
directed the issue of the process of attachmant of the properties specified
in the application for execution, and, after the process of attachment bad
been duly served, made an order for sale on the 15th March 1902. The
respondents made no objection throughout these proceedings. On the
contrary, they applied on that day for time to enable them to pay up
the amount of the decree, and they consented to have the properties
gold on the 21st April without a fresh sale proclamation. The
[826] decree-holders agreed to this, and the sale was accordingly
postponed, and the execution case was struck off. _

On the 24th March 1902, the decree-holders again applied for exe-
oution. The properties already attached were adverfised {or sale on
the 16th June, 1902. On that day the respondents again came in with
a, potition asking that the gale might be adjourned to the general sale
day in July without a fresh sale proclamation. The decree-holders
consented to an order to that effect on the respondent’s paying to them
Rs. 1,000 in part satisfsotion of the decree. Tho sale was accordingly
ordered fio take place in July.

Before, howaver, the sale could take place, the respondents on the
10th July 1902, pat in s petition of objection in which they gaid that the
properties attached and dirested to be sold were joint family properties,
that they were in possession by right of survivorship and not a8 heirs
of their father, and that such properti€s could not be sold after the
death of the father in execution of a'desree against him. The Subordi-
rate Judge has given effect to the eonfiention raised by the respondents,
and has hald that the execution cannot proceed against them. The de-
crea-holders have appealed.

1t is not suggested by the respondents that the debt covered by the
decree in execution was contracted by their father for immoral purposes.
They are therefore bound to pay their father’s debt, and it is not denied
that the appellants are entitled to recover the amount from the respon-
dents by a suit subjeet to rules of limitation, if not by execution of the
deoree already obtained. The liability being undeniable, the question is
simply one as to the mode of recovery. The Court executing the decree
had jurisdiction to entertain & suit for the recovery of the amoun$, and
give thq appellants in such suit the same relief as they seek by the pre-
gent execution. That Court has general jurisdiction over the subject-
matter of the litigation.

The respondents had waived their right, if any, to oppose the levy-
ing of the debt by execution, and upon the ordinary principles of estop-
pel they oannot now be permitted to say that the deeres is incapable of
oxecution againgt them. They allowed the execution o proseed actively
for nearly a year without the [827] slighfest objection, and suecessfully
asked the Court twice fo stay impending sales on the plea that they
would satisfy the decres, if time wers allowed. They approbated the
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proceedings by paying to the decreesholders a part of the debt and thus 1803
inducing them to consent to time being granted for paymenh of the May 16.
balange. The principle 1aid down by the Judicial Committee in Sadasiva —
Pillai v. Ramalinga Pillai (1) is applicable to the present case. . Al’gfwr‘gATE
In Sadasiva Pillai v. Ramalinga Pillai (1) the appelant had obatain- —_
od a decree for land with mesne profits thereof up to the date of suit. 31 C. 822=8
He, however, petitioned in execution proceedings for dubsequent mesne C. W. N. 672.
proflis with interest thereon and for interest on the amount of mesne
profits already decreed. The respondent opposed the applieation, but
not on the ground that the decree did not direct payment of subsequent
mesne profits. The Court executing the decree ascertained the amounf
payable to the appellant as subsequent mesne profits, but did not allow
interest. Both parties appealed, and it was for the first: time in appeal
that the respondent took the objection that the Court could not on fhe
decree direct recovery ol subsequent mesne profits. It was no$ and
oould not be denied that such mesne profits could be recovered by smt
During the course of the proceedings in the suit itself the respondent’s
father had executed security bonds undertaking to pay subsequent mesne
profits.  Aftier the death of his father, the respondent substituted him-
gelf for his father as defendant in the suit and assumed the position of
the defendant with his rights and liabilities. The Judicial Committee
held that the appellant was entitled to realise by execution subsequent
mesne profits because—'‘Upon the ordinary principles of estoppel the
respondent cannot now be heard o say that the mesne profits in gues-
tion are not payable under the decree,”” Their Lordships further ob-
gerved :— 'The Court here had a general jurisdiotion over the subject:
mafliter though the exercise of that jurisdiction by the particular procee-
ding may have been irregular.” The respondents cannot, therefore, be
allowed to resist the execution on the plea raised by them.
If the respondents had successfully objected to the orders of the
24th August 1901 and the 15th March 1902, the appellants [828] could
at once have brought a suit for the decretal amount against them, They
are now possibly barred from this course by the Statute of Limitabion,
and are thus gravely prejudiced by the respondent’s action in not chal-
lenging those orders at the time they were made.
There is anobther way of looking ab the case. The respondents are
precluded from questioning the validity of the orders of the Court direec-
ting the issue of the processes of attachment and sale proclamation. These
orders are binding on them on the principle of res judicata. In Mungul
Pershad Dichit v. Grija Kant Lahirs (2), an order made for attachmen’ of
the properties of the judgment-debtor after the serviece of the notice to
shew cause why the decree should nob be exacuted against him was held
to operate as a bar as res judicata tothe judgment-debtors pleading aftfer-
wards that the deoree had been barred by limitation at tle date of the
order. Thig view has been followed in Lakshmanan Chetis v. Ruttayan
Chetti (3), Bholanath Dassv. Prafulla Nath Kundu Chowdhry (4) and
Sheoraj Singh v. Kameshar Nath (5).
We therefore decree the appeal and set aside the order appealed
againet and direet the Liower Court to proceed with the execution. The
costs of this appeal will be borne by the respondents.

Appeal allowed.
(1) (1875) L. R,21. A.219; 15 B. L, (3) (1001) I. L. R. 24 Mad. 669.
R. 883; 24 W. R. 199. (1) (1900) I. I R. 28 Cal. 192,

(2) (1881) L. R.81 A.123, 1. . R. 8 {6) (1903) L. L. R. 24 All, 282
Oal. 51; 11 C. L. R. 113,
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