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whioh has not been even a.rgued before us. On the other band, the eir- UOt
oumstanoes of the ease lead to the" conclusion thall the non-speoification JUNE 1'1.
of the hour was regarded as immaterial. The notice of saleollrs originally ApPELLATE
published gave the 19th Mayas the date "nd 12 A.M. as the hour. The OIVIL.
sale was on that day postponed for one week at the requellt of the [udg- -
mens-debtors. The order of that date fixed no hour of sale on the 26th ~1 .0. 818=8
Ma.y and no complaint was made, On the latter ~ay the judgment- . . N. 888.
debtors paid to the decree-holders Rs. 1,000, and obtained a further
postponement to the 21st July 1902. On the 21st July the judgment-
debtors again obtained an adjournment to the 22nd September 1ge2.
Again, on that date the judgment-debtors applied for and obtained post-
ponement of the sale to the 24th November 1902. On all these oeeasione
they waived a fresh sale proclamation, They never asked the Court to fix
an honr; the 2ht July. 22nd September. and the 24th November. were
days of sale in the District of Gy&, fixed according to Rule No. 100 mada
by the High Court (p. 32),' and 12 A.M. is the usual hour for such sale to
oommenoe.

The judgment-debtors in their application to set aside the sale
did not complain of any irregularity in the non-speoificaticn of the
hour of the sale tixed on the 21st JulY,22nd September or the 24th
November. the ordinary sale days in the Distriot of Gya. The sales are
held by the Nazil" ; he begins usually a.t 12 A.M. and [821] he goes on
Bllooessively with the exeoution oaaes in the order they stand in the list,
unless otherwise ordered by the Court. The judgment-debtors com
plained in paragraph 15 of their petition of such nou-speeifieation only in
the order of the 19th May adjourning the sale to the 26th May, as it
was an unusual day of sale. But the sale did not take place on the
26th May.

We are. therefore, of opinion that there is no reasonable ground for
holding that the irregularity in the order of the 22nd September 1902
resulted in substantial injury to the respondents.

No attempt has been maie to support the judgment of the Lower
Court on any other ground.

The order of the Subordinate Judge must be set aside and the appeal
deoreed with costs.

Appeal allowed.

31 C. 822 (=8 C. W. N. 672.)
[822] APPEtJr~ATE CIVIL.

Before Sir Francis W. Maclean, K.G.I.E., Ohief Justice, and
Mr. Justice Mitra.

COVENTRY v. TULSHI PERSHAD NARAYAN SINGH.*
[16th May, 1904.]

Decree-Eweeution-Mortgage-Mitaksh4ra family-Civil proceedure Code (tJct XIV
of 1882) s, 248, notice under- Order for SUbstitution. of the heirs of the aeceased
Judgment debtor-Sale proclamat~on--Order of sale-Postponement-EstoPP6'_
-Res judicata.

Held, that a. legal representative of So deceased judgment-debtor, who was
the man aging member of a family governed by tho Mitakshara system of
Hindu Law, having allowed exeoution to peoeeed aotively for nearly
a year without the slightest objeo~ion having twioe sucoessfully obtained stay

• Appeal from Order No. 176 of 1908 aga.inst the order of Gobind Chandra Ba
sak Sobordinate Judge of ]\{uzal'fllrpur, dated the 16th March 1903.
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of sale trom Oourt on the plea that he would .atisfy the deoree. if time wen
allowed, and having approbated thJl exeoution proceedings by paying the
deoree-holder a part of the debt and thus inducing him to oonsent to time
being g'lanted for payment of the balance, oannot he permitted by the ordiuary
prinoiple of estoppel to say that the decree is inoapable of exeoution againlilt
W~ .

Sadasioa Pilliti v. Ramalinga. Pillai (1) referred to.
rreld further, on the prinoiple of res judicata that the orders of the Court

direoting the bsue of prooesses of attll,ohment and sale proclamation were
bindiug on the said legllol representative, and that he was precluded from
questioning the validity of the said orders.

Mungal Pershad Dichit v . Grija. Kant La,hiri (2), Lakahma.tlan Chetly v.
KutttJ1Ja.tl Chetty (aI, Bhola Nath Dass v, Prajulla. Nath Kundu Chowdhr1l (4).
and Sheoraj Singh v. Kameshar Nath (5).

[FoIl, 2 O. r, J. 499; 461. C. 473=3 Pat r, J. 454; Ref. 2'1 P L. R. 1905; 95 P. R.
1906=83 P. L. R. 1907. 8 A. L. J. 844=11 I. O. 980; 53 I. C. 111. ReI. on
4 C. L. J. 811=10 C. W, N. 880.]

ApPEAL by the decree-holder B. Coventry and others.
The proprietor of the Keota Indigo Concern obtained on the

1st June 1899 a mortgage decree against one Chllokouri Singh,
who was the msnsglng member of a. joint fa.mily governed by
[823] the Mitaksbars. system of Hindu Law, On the 26th July 1900
Cbskouri Singh died leaving behind him the ILpplicants-Tulshi Pershsd
Narayan Singh and others as his legal representatives. On the 10th July
1901 the decree-holders applied for execution and asked for attaohment
and sale of family properties on substitution of the names of Tnlshi
Pershsd Narayan Singh and others, the sons of the deceased judgment
debtor as his legal heirs in posaesalou and enjoyment of the properties.
Notioes under 8. 248 of the Civil Procedure Code were issued and duly
served upon the said Tulshi Pershad and others to show eause why the
application for exeoution should not be granted. No cause having been
shown, the Court executing the decree, on the 1mh August 1901, diree
ted the substitution to be made. On the 24th August 1901 process of
attaohment was issued, and it being dul,;v served upon the substituted
legal representatives of the deceased judgment-debtor, the Court made
an order for sale on the 15th Maroh 1902. Tulshi Pershad and others
made no objection throughout those proceedings. On the contrary, theY
applied for time to pay up the deeretal amount, and consented to have
the properties sold on the 21st April without a fresh sale proelamation.
The decree-holders agreed to this, and the sale was accordingly postpon
ed and the execution case was struck off. On the 24th March 1902
tbe decree-holders again applied for exscutlon. The properties already
attaohed were advertised for sale on the 16th June 1902. Tulshi
Pershad and others again put in an application praying that the sale
might be adjourned to the general sale de.y in July without a fresh
sale proclamation. The deeree-holders consented to an order to that
effect on tne other side paying to them 80 "ertain sum of money in part
ilatisf~ctionof the decree. The sale was accordingly ordered to take
place in July 1902. But before the sale could take place, on the 10th
July 1902 Tulshi Persbsd and others pat in 80 petition stating that the
properties directed to be sold were joint family properties, and that they

(l) (1876) L. R. '2 1. A. 219 ; 15 B. L. (3) (1901) I. L. R. 2~ 'Mad. 669.
R. 393 ; 24 W. R. 143. (4) (1900) I. L. R. 28 01101. 122.

{Ill (188l) L. R. 8 I. A. 129. I. L. R. (5) (1902) I. L. R. 24 All.282.
8. osi. 51 ; 11 O. L. R. 118.

1~16



II.] OOVENTRY V. TULSHI PRRSHAD NARAYAN SINGH 81 Cal. 826

were in possession of the same, not 80S heirs of their father, bub by 190~

right of survivorship, and 80S su'oh the said properties could not be MAY 16.
sold after the death of their father in execution of 110 decree against
him. The learned Subordinllo\e Judge gave effect to this contention, AP~:~~~TE
and held that the execution could not proceed against them.

[824] Babu Digambur Chatterjee for the appellant. In this case it ~1WC. 8
N22=SWaS not found that the debt incurred by the fathe\! was for immoral . . .612.

purposes, but on the contrary there was evidence to show that the father
borrowed money for household purposes. The sons were bound to pay
their father's debt, and my client could easily have got a decree agalDst
the sons. But now as against them a suit would be barred. The res-
pondents did not appear and show cause upon the notice issued under
s, 248 of the Civil Procedure Code, on the contrary they waived their
objection by paying 80 portion of the decretal money and getting the sale
adjourned twice on the understanding that they would not raise the plea
of irregularity in future. They should not be allowed to take the obiee-
tion now, both on the ground of estoppel. 80S also upon the principle of
res judicata. See Sadasiva Pillai v. Ramalinga Pillai (I), Ramkirpal v.
Rupkuari (2), Mungal Pershad Dichit v. Griia Kant Lahiri (3), Sher
Singh v. Daqa Ram (4), Narendra Nath Pahari v, Bhupendra Narain
Roy (5), Lakshmanan Chetti v, Kuttayan Chetti (6).

Babu Umakali MookP/Tjee (Moulvi Mustapha Khan with him) for the
respondents. The respondents need not have objected to the notice
issued under s. 248 of the Civil Procedure Code, because they were the
representatives of their father. The order of the 10th August 1901
directing substitution to be made was a proper order, and it did not affect
the position ofthe respondents, as they said that the decree was a good
decree, but it could only be executed against the property of their father
during his lifetime. The propertiea in the hands of the' respondents were
not liable. The order of attaohment Wall passed without llony notice, and it
did not determine any questionsbetween the parties. Ib was not a decree
and therefore the respondents could Dot appeal against that order. The
interest of the father in a Mitakshara family in the joint ancestral pro
perties is not Msets in the hands [825] of the son, when the father dies:
See Juga Lal Ohaudhuri v. Audh Behari Prasad (7). That being so, the
execution could not proceed against the respondents.

B80bu Digambur Chatterjee in reply.
MACLEAN, C. J., AND MITRA, J. The respondents and their father

Chakouri Singh, since deceased, were members of a joint family governed
by the Mitakshara system of Hindu Law, Ohakouri Singh, the manag
ing member, became indebted to the proprietors of the Keota Indigo
Concern, who obtained on the let June IS!*} a decree Illgainst him for
RI!. 7,135 and costs.

Cha.kouri Singh died on the ~6th July 1900, and the res'pona~ntg are
the survivors as well as his legal representatives. One of the decree
holders is also dead, and the appellants are now entitled to the benefit of
the decree.

The first applioation for exeoution' W!loS made on the 10th July 1901.

(1) (1875) L.B. ~ I. A. 219; 15 B.L.R. Oal. 51, 59; 11 C L. R. 113.
3.83; 24 W. B. 143. (4) (1891) I. L. R. 13 All. 564.

(2) (1883) I. L. R. 6 All. 269; L. R (5) (1895) I. L. R. 23 Oal. 374.
l1 I. A. 3'1. (6) (1901)1. L. R. 241lad. 669.

(3) (1881) L· R. 8 I. A. 125; I. L. B. 8 (7) (1900) 6 O. W. N. 223.
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1904 The appell80nts prayed for the substitution of the respondente 80S [udg-
YAY 16. ment-debtors in place of their dece80lfed father as his legal heirs in pos-

- session and.enjoyment of the f80mily properties. They also asked for
APJ:.:x~~TE the levying of execution by at~achment and sale of the family properties

specified at the foot of the applieation. Notices under section 248, Civil
310. 822=8 Procedure Code, were isaued and .duly served on the respondents to shew
G. W. N. 672. cause why the appJica,tiou for exeoution should not be gransed. No

cause was shewn, and on the 10th August 1901, the Court executing the
decree directed that the respondents should be substituted in place of
the original judgment-debtor. On the 24th Augnet 1901, the Court
directed the issue of the process of atta.ohment of the properties specified
in the application for eseeutlon, and, after the process ot attachment hsd
been duly served, made an order for sale on the 15th Maroh 1902. The
respondents made no objection throughout these proceedings. On the
contrary, tbey applied on that day for time to enable them to pay up
the amount of the decree, and they consented to have the properties
sold on the 21st April without a fresh sale proclamation. The
[826] decree-holders agreed to this, and the sale was accordingly
postponed, and the execution case was struck off. .

On the 24th March 1902, the decree-holders again applied for exe
oution. The properties already attaohed were advertised for sale on
the 16th June, 1902. On that day the respondents again came in with
a petition asking that the sale might be adjourned to the general sale
day in July without a fresh sale proelamation. The decree-holders
oonsented to an order to that effect on the respondent's paying to them
Rs. 1,000 in part satislaetion of the deeree. The sale was aooordingly
ordered to take place in July,

Before, however, the sale could take place, the respondents on the
10th July 1902, put in a petition of objection in which they said that the
properties attached and directed to be sold were joint family properties,
that theY were in possession by right of survivorship and not as heirs
of their father, and that such propertigil could not be sold after the
death of the father in exeoution of adeeree a.ga.inst him. The Subordi
nate Judge has given effeot to the oontention raised by the respondents,
and has held tha.t the execution oannot proceed against them. The de
eree-holders have appealed.

It is not suggested by the respondents that the debt covered by the
deoree in execution was contracted by their father for immoral purposes.
They are therefore bound to pa.y their father's debt, and it is not denied
th'lot the appellants are entitled to recover the amount from the respon
dents by a suit subject to rules of limitation, if not by execution of the
deoree already obtained. The liability being undeniable, the question is
simply one as to the mode of reoovery. The Court executing the decree
had jurisdiction to entertain a, suit for the recovery of the amount, and
give thil appellants in such suit the same relief as they seek by the pre
sent execution, That Court has general jurisdiction over the subject
matter of the litigation.

The respondents had waived their right, if any, to oppose the levy
ing of the debt by execution, and upon the ordinary prinoiples of estop
pel they cannot now be permitted to say tha.t the decree is incapable of
exeoution against them. They allowed the exeoution to proceed aotively
for nearly a year without the (8a7] slightest obieetion, and suooessfull~
asked the Court twioe to stay impending sales OD the plea that they
would satisfy the decree, if time were allowed. They approbated the
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proceedings by paying to the decree-holders a part of the debt and thus iDOl
inducing them to consent to time being granted for payment of the MAY 16.
balanoe. 'rhe principle laid down by the J7Adicial Committee in Sadasioa
Pillai v. Ramalingo. Pillai (1) is applicable to the present case. . APPELLATE

In So.dasiva Pillai. v. Ramalingo. Pillai (1) the appelant had obatain- OIVIL.

ad a decree for land with mesne profits thereof up to the date of suit. 31 O. 822=8
He, however, petitioned in execution proceedings for aubsequent mesne O. W. N. 672.
profits with interest thereon and for interest on the amount of mesne
profits already decreed. The respondent opposed the application•.but
not on the ground that the decree did not direct payment of subsequent
mesne profits. The Court executing the decree ascertained the amount
payable to the appellant as subsequent mesne profits, but did not allow
interest. Both parbies appealed. and it was for the first time in appeal
that the respondent took the objection that the Court could not on the
decree direct recovery of subsequent mesne profits. It was not and
oould not be denied that such mesne profits could be recovered by suit.
During the course of the proceedings in the suit itself the respondent's
father had executed seourity bonds undertaking to pay subsequent mesne
profits. After the death of his fa.ther, the respondent substituted him-
self for his father 90S defendant in the suit and assumed the position of
the defendant with his righta and liabilities. The Judicial Committee
held that the appellant was entitled to realise by execution subsequent
mesne profits because-e-"Upon the ordinary principles of estoppel the
respondent cannot now be heard to say that the mesne profits in ques-
tion are not payable under the decree." Their Lordships furtherob-
served :_"The Court here had a general [uriadiotion over the subject-
matter though the exercise of that jurisdiction by the particular procee-
ding may have been irregular." The respondents cannot, therefore, be
allowed to resist the exeoution on the plea raised by them.

If the respondents had suocesafully objected to the orders of the
24th August 1901 and the 15th Ma.rch 1902, the appellants [828] could
at once have brought a suit for the decretal amount against them. They
are now possibly barred from this course by the Statute of Llmibsbion,
and are thus gravely prejudiced by the respondent's action in not ohal
lenging those orders at the time they were made.

There is another wa.y of looking at the case. The respondents are
precluded from questioning the validity of the orders of the Court direc
ting the issue of the proeeases of attaohment and sale proclamation. These
orders are binding on them on the principle of res judicata. In Mungul
Pershad Dichit v. Grija Kant Lahiri (2), an order made for attachment of
the properties of the judgment-debtor after the service of the notice to
shew cause why the decree should not be executed against him was held
to operate as a. bar as res judicata to the judgment-debtors pleading after
wllords tha.t the decree had been barred by limitation at We date of the
order. This view has been followed in Lakshmanan Ohetti v, Jf.uttayan
Chetti (3). Bholanath Dass v. Prajulla Nath Kundu Ohowdhry (4) and
Sheorai Singh v , Kameshar Nath (5).

We therefore decree the appeal and set aside the order appealed
against and direct the Lower Court to proceed with the execution. The
costs of this appeal will be borne by the respondents.

u) (1875) L. R. 2 I. A. 219; 15 B. L.
R. 8SS; 24 W. R. 199.

(2) (1881) L. R. 8 I. A. 123; I. L. R. 8
Oal. 1S1; 11 O. L. R. 113,

__ ~12J)I!!l'~aUowed. __
(3) (1901) 1. L. R. 24 :Mad. 669.
(i) (1900) I. L. R. 28 osi. 122.
(6) (1902) 1. L. B. 24 All. 2B~.


