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M Q. 811 (=1 Cr. L. J. 850.)
[811] CRIMINAL REVISION.
Before Mr. Justice Amesr Ali and Mr. Justice Hangley.

Ll
JHATLAN JHA v. BUCHAR GOPE.*
[18th April, 1904.]
Sanctionfsancﬁon to prosscute, power of Appellate Court to grant—Rule on District
Magistrate to show cause—Right of opposite party to be heard—Criminal Procedure
Code (4et V of 1898), ss. 195, 4%9.

The power of granting sanotion by an Appellate Gourt ought to be exercised
carefully, eapeoially when sanotion is refused by the Court of Arst instance.
Where sanction had been graunted by the Sessions Judge to prosecute the
vetitioner for the purposes of public justios, and a Rule had been issned by
the High Court upon the District Magistrate only, to show oause why the
8anction should not be set asida, it was held at the hearing of tha Rule that
the opposite sida had no locus stands and should not ba heard.
[Ref. 7 Bur. T, T. 205: 50 1. C. R17=23 C. W. X 953=%7 Cr. L. J. 437.1

RULE granted to the petitioner, Thalan Tha.

This was a Rule ealling upon the District Magistrate of Bhagalnore
to show cause why the sanction o prosecuts the peSitioner granted by
the Sessions Judge should not be et agide on the ground—

(i) that it was refnsed by the Magistrate, who had tried the oase
previously and heard all the evidenes, and

(i1) that upon the eiroumstances appsaring from the judgment of
the Sessions Judge, the case was not a fit and proper ons for the grant-
ing of sach sanction.

A charge under s. 406 of the Penal Code was brought by ons
Ramadhin Singh against Bachar Gops. - That case was tried by the
Daputy Magistrate of Bhagalpore, who acquitted the latbter, declaring
the cass 6o be false, and direated tha progecution of the complainant in
that case undar 8. 211 of the Penal Code. Thsa petitioner Jhalan Tha
was oxamined in thab cage as a defanee witnass, and it was argued in
Buchar's defenee that Ramedhin [812] had heen set np under the peti-
tioner's instruoctions. In his judgment the Deputy Magistrate commen-
ted saverely on the allaged conneaskion of the petitioner with Ramadhin.
Hig impression at the time haing that the petitioner was at the bottom
of the prosecution. Buchar Gope than made an application to the Deputy
Magigtrate nnder &. 195 of tha Criminal Procedare Cods for sancbion
to prosecute tha patitionsr under 88. 211 and 193 of the Penal Code, and
& notice was issued upon him to show oause why ha should not be
prosecated. Tn showing cause on the 19th March 1903, the psatitioner
gtated that Bkradeswar Singh. a zamindar with whom he was on bad
terms, waa helping Buchar Gope and that ths applieation for sanebion
by tha latter was dua to the ill-feeling, whish existad batween Hkrades-
war Singh and the vetitioner. On tha 31st July 1903, ths Dapaby
Magistrate in a careful and considered judsment came 5 the conelusion
thab it was nob a oase in which he sheuld grant sanction for the prosecu-
tion of the pstitioner as he found that Bkradeswar Singh had put aup
Buochatr Gope to make the applieation and prooured the witnesses to
satisfy hig old grudge against the petitioner. An application was there-
upon made on behalf of Buchar Gopa to the Sessions Judge of Bhagalpore,
who refused sanotion under 8. 211 of the Penal Code, but granted sanoc-

* Criminal Revision No. 265 of 1904, made againgt the order passed by W. H.
Vinoent, Sessions Judge of Bhagalpore, dated the 18th January, 1904.
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tion to prosecute the petitioner under 8. 133 of the Code for having
given falge evidence in respect of one, partioular matbter, namely, that
he did not know Ramadhin Singh.

Mr. Jackson (Babu Lal Mahan Ganguli with him) for the petitioner.
This is not a proper caee for granting sanction. The Deputy Magistrate
before whom the application for sanction was made in the firat instance,
who had heard all the evidence and who had started with a prejudice
against Jhalan Jia, inasmuch as he had expressed himself strongly
against the latter in a previous case, upon a careful consideration of the
whole evidence in the ease, refused to grant sanction. The Sessions
Judge should not under the circumstances have granted the sanction.
The whole cage had been got up by an enemy of Jhalan Jha in order fo
satisfy an old grudge.

Mr. Hill applied to be heard on behslf of the opposite party.

Mr. Jackson. I object to Mr. Hill being heard. The sanction
was granted by the Sessions Judge in the interests of public justice.
[818] The Rule was issued on the District Magistrate only, and not on
the opposite party, who has no locus standt in the matbter.

Their Lordships thereupon declined to hear Mr. Hill.

AMEER ALl AND HANDLEY, JJ. It appears that a charge under
geotion 406 of the Indian Penal Code was brought by one Ramadhin
Yingh against Buchar Gope. Thatb case was tried by Maulvi Mohammed
Abdul Kadir, the Deputy Magistrate of Bhagalpore. He dischared the
accused Buchar Gope under section 258 of the Code of Criminal
Procedure, dezlaring the case to be a false one, and directed prosecution
of the complainant in that cage under saction 211 of the Indian Penal
Code. The present petitioner Jhalan Jha was examined in that cage as
a defonce witness, and the Deputy Magistrate says that it was argued in
Buochar's defence that Ramadhin had been set up by Jhalan Jha's
tahsildar Pradip Roy under Jhalan Jha's instructions. The Deputy
Magistrate in his judgment commented geverely upon the evidence for
the prosecution and also on the alleged connection of Jhalan with Rama-
dhin. His impression at that time apparently was that Jhalan Jha was
at the bottom of that prosecution. Application was made to him under
gection 195 of the Code of Criminal Procedure for sanction to prosecute,
under sections 211 and 193 of the Indian Penal Code, Jhalan Jha, Rama-
dhin and others. The Deputy Magistrate in a careful and oconsidered
judgment, in which he reviewed the entire evidence with extreme dis-
erimination, eame to the conclusion that it was not a case in which he
sbould grant sanetion for the prosecution of Jhalan Jha, and he expres-
sed himself thue: "'T therefore refused to accord sancbion, and discharged
the Rule with the remark that Ekradeswar Singh put up Buchar Gope
to make the application and procured the witnesses to satisfy his old
grudge against Jhalan Jha, who has already been put to mueh trouble
and expense.”” ' Bearing in mind the fact that in his previous judgment
he had expressed himself strongly on the alleged connection of Jhalan
Jha with the complainant in the criminal breach of trust case, it appears
to ug that in dealing with the application under section 195 of the Code
of Criminal Procedure he approached the case with an open and fair
mind to eonsider upon its merits the application for sanection.

[814] Sanction being refused by the Deputy Magistrate, applica-
tion was made to the Sessions Judge ostensibly on behalf of Buchar
Gope. 'The learned Sessions Judge has refused sanction under section 211,
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But he has come to the conclugion that sanction may be given to 190&
prosecute Jhalan Jha for baving given false testimony in respect of one ArrIL 18.
particnlar matter, viz., that he did not ¥now Ramadhin Singh. —

We have gone through the judgments of both the Deputy Magist- %‘;‘vﬁf:&r{‘
rate and the Sessions Judge, and after a careful consideration we have A
come to the coneclusion that this is not & it case in whiech the sanction 841G, 811=1
granted by the Sessions Judge, should be maintained. The Deputy Cr. L. J. 860,
Magistrate, who had the witnesses before him and who wasin a posi-
tion to observe their demeanour and to weigh their testimony upon a
oareful analysis of the facts and weighment of their statements, thought
it inexpedient in the ends of justice to grant the sanction. The learned
Sessions Judge did not have the same advantage. Upon a small resi-
duum of the case he thought that sanction may be given for the proses-
oution of Jhalan Jha under section 193 of the Indian Penal Code. We
are of opinion that such sanction would lead to no result excepting
harassment and become the means of satisfying what the Deputy
Magistrate oalled an *‘ old grudge.” The power of granting sanctions
possessed by Appellate Courts ought in our opinion to be exercised
carefully, especially when sanction is refuged by the Court of firsh
instance.

For these reasons we are of opinion that the Rule ought to be made
absolute, and we acsordingly make it absolute.

The opposite party appeared by learned Counsel and wanted to be
heard. The Rule was issued upon the Magistrate of the distriot, and
sanotion having been granted by the Sessions Judge for purposes of
publie justice, Buchar Gope as the opposite party has no locus stands.
We do not feel disposed to vary the practice of this Court by hearing
Mzr. Hill on behalf of Buchar Gope.

Rule made absolute.

31C. §18 (=8 C. W. N. 686.)
[818] APPELLATE CIVIL.

Bafore Sir Francis W. Maclean, BE.C.I.E., Chief Justice, and
Mr. Justice Mitra.

MAHABIR PERSHAD SINGH, v. DHANURDHARI SINGH.*
{17th June, 1904.]

Evidence—Civil Procedure Ccde (Act XIV of 1883), 3s5. 291 and 311—Direct evidence,
how far necessary—Sale— Price.

Although there may not te direct evidence connecting an alleged material
megulanf.y in the publication or conduoct of a sale, with the inadequacy of
price at such a sale as cause and effect, yet in order to emable the Court to
get aside a sale unders. 311 of the Oivil Procedure Code, there must be
evidence of oiroumstances, which will warrant the necegsary or at least
reasonable inference, that the inadequacy of price at the =ale was the result
of the irregularity complained of.

[On appeal 84 Cal. 709 P. C.=11 C. W, N, 789=6 C. L. J. 11=9 Bom. L, R. 651=17
M. L. J. 358, Ref. 16 1. C. 394.]
APPEAL by the decree-holders, Mahabir Pershad Singh and snother.
This appeal arose out of an application to set aside a sale on fhe
ground of fraud and material irregularity in publishing and conduoting
the sale. The petitioners stated that 24th November 1902 was the

last date fixed for eale after several adjonrnments, and on that datie one

* Appeal from Order No. 150 of 1908, against the order of Upendra Nath Bose,
Subordinate Judge of Gya, dated the 81st Maroh 1908.
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