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no period of limitation at all, by improperly obtaining a combined decree 1901
under Sections 88 and 90, contrary to the procedure of the Transfer of JUNE 28, 39.
Property Act. JULY 1.
There is apparently only one decision against this view, viz., that App;;;. ATE
of Jadunath Prasad v. Jagmohan Das(1l). But this decision is not  crvip.
binding on us, and we regret that we cannob assent to it, for in i} the —
learned Judges, who decided it, have not noticed the fact that a combined 3% C.782,
decree under Sections 88 and 90 is one passed in contravention of
the provisions of the Transfer of Property Aet [797] and that
it would therefore wuot be just that a decres-holder by obtai-
ning such a decree should gain an advantage, to which he would not
have been entitled, if he had strietly followed the procedure preseribed
by the Act. Moreover, Aikman J. in his judgment in that oase hag
relied on two cases, in neither of which the point now discugged arose.
But in the case decided by this Court, to which he has referred, wuiz.,
Kartick Nath Pandey v. Juggernath Ram Marwari (2), one of the reagsong
given for holding that the execution of the decree was not barred was
that the decree for the balanee due after the sale of the mortgaged pro-
perties had been obtained on the Hth July 1889, that is, only nine years
previously to the spplication for execution in that case, which had been
made on the 5th November 1897.
Another case, viz., Fazil Howladar v. Krishna Bundhoo Roy (8) has
been cited to us. The question now under consideration was not moo-
ted in that case. The application in that case was, ‘for the realization
of the mortgaged debt by sale of the mortgaged property.” It had been
held by the Court below that ‘80 much of the decree as authorizes the
decree-holder to realize the judgment-debt out of any property of the
judgment-debtor other than the mortgaged property was barred under
section 230 of the Cede” and this finding was not impugned before the
learned Judges, who decided that case.
For these reasons we agrge with the Subordinate Judge in holding
that the execution of the decree in this case is harred and we dismiss
this appeal with costs.
Appeal dismissed.
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BEHARI LALL SHAHA v. JAGODISH CHUNDER SHAHA.*

{20th, 25th & 30th May, 1904.]
Excise Act (111 of 1856) and II (B. C.) of 1903—S8als of liguor—Lioense—Agreemnent
in contraveniion of Excise Act.
The object of the Excise Act is to prohibit persons from gelling or carrying
on the business of selling exciseable articles without a license.
The prohibition by the Act of the sale of liquor without a license is based
upon the principle of public policy, and on moral grounds, and the purpose of
the Act is not counfined to the protection of the Revenue.

Boisiub Churn Naun v. Wooma Churn Sen (4) referred to.

* Original Civil 8uit No. 4 of 1908.
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The pﬁnciple deduced from the licensing Act of 1856 olearly underlies the
Jater Aot that an agreement which consravenes the policy of the Aot or which
has for its object the carrying or of a business in contravention of the exoise
law, ia iilegal.
Jadeo Nath Shaha v.Navin Chunder Shaha (1) referred to.
[Ref. 85 Mad. 582 ; 21 M. L. J. 485=10. L. C. 126 ;29 L. C. 450.]

THIS was a suit brought by the plaintiff to recover the sum of
Rs. 2,725-12-6 under the following circumstances.

The plaintiff in the month of January 1890 was the owner and
licensee of several liquor shops in the town of Calcutta and carried on
the business under the name and style of Behari Lal Shaha. In Juns
1890, the plaintiff entered into & verbal agreement with the defendant
Jagodish Chunder Shaha and one Basanto Coomar Shaha, to pay off all
existing debts incurred by him in carrying on tha shop, and to sell the
gtock-in-trade of his shop and make it over together with the furpiture
to the defendant and Baganto Coomar, and they were to carry on
the business of the shop on their own nccount and responsibility, and
were not to contract any debts in the name of the plaintiff or his
[799] said firm, and they woare to keep the plaintiff and his estate and
effocts always indemnified against all debts, liabilities, claime and
demands whatsoever in respect of the said shop. It was further agreed
in order to enable the defendant and Basanfo Coomar to sell the liquor
without obtaining & license, that they should be at liberty to use the
name of the plaintiff in the salo of hquor, and that in consideration of
the plaintiff permitting the defendant and Basanto Coomar to use his
name in the sale of liquor the defendant and Basanto Coomar should pay
to the plaintiff the sum of Rs. 100 per annum, and it was also agreed
that the arrangement should be determinable upon either party giving to
the other a month’s previous notice.

The plaintiff on the lat July 1894 made over the business to the
defendant and Basanto Coomar. On the 1st July 1896 on aseount of
disputes and differences arising between the defendant and Basanto
Coomar, the latter severed his connection With the shops, and the defen-
daut earried on the business on his own aceount and responsibility and
upon the same terms, &b aforesaid, except that the sum of Rs. 100 a
year was increased to Rs. 25 a month, whick the defendant paid to the
plaintiff from the 1st July 1896 to the 31st March 1898. That there-
after the agreement between the plaintiff and the defendant was sgain
altered by inecreasing the monthly rent {rom Rs. 30 to Rs. 50, and the
defendant carried on the business from the 1st July 1899 up to the 31st
March 1902, when by mutual consent the agreement was determined,
and on the 1st April 1902, the plaintiff took over possession of the shop
and furniture from the defendant and has since been carrying on the
same on his own secount. On the 55h April 1902 a suit was instituted
by one A. Grossman against the plaintiff for the recovery of Rs. 1,197-14,
being the amwount due for the price of certain wines sold and delivered
between the 28th September and 20th December 1901, and such amonnts
were covered by certain promigsory notes exscuted in the name of the
plaintift by one Nanda Lal Chatterjos, an employee of the defendants
and a decree was made on the 28th May 1902 of Rs. 1,382-8,

On the 11th April 1902 Mobendro Nath Lahiry and others, who
carried on business in the name and style of Kally Das Lahiry & Co.,
ingtituted a suit in the Small Cause Court against [800] the plaintiff for

(1) (1874) 21 W. R. 280.
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the recovery of Rs. 156-12 for fhe price of spirit sold and delivered 1904
between the 14th April 1901 and 4th March 1902, and they obtained a Mav 20,35
decres. R & 30.
On the 28th April one L. W. A. Herbert also instituted a suit Gprorc,.
against the plaintiff in the Small Cause Court to recover Rs. 270-11 for ~ oyviy,.
the price of wine sold and delivered on the 20th December 1901, and he —_—
also obtained a decree. 31 0.798=8
The plaintiff in his plaint contended that he never appeinted Nundo 0. ¥. N. 63,
Lial Chatterjee as his manager or gomasta or aubhorised him to buy the
goods, and was not aware that the defendant had contracted any other
debts in the name of the plaintiff in breach of the agresment between
them. The defendant in his written statement contended that it was at
the request of the plaintif that he paid Nundo Lial Chatberjee the
various sums required for the shop. That Nundo Lal throughout had
been the manager of the plaintiff and had the sole charge of the books
and documents, c¢ash and stock, and had full authority from the plaintiff
t0 borrow money and sign all necessary doeuments on his behalf for the
parposes of the ghop, and that it was wholly untrue that he was at any
time an employee of the defendant, or his gomasta. That the plaintiff
owed to the defendant the sam of Rs. 2,822-13-9, and he submitted this
suit had been brought merely to put obstacles in the defendant’s way of
recovering the amount due to him, and that therefors the suit was vexa-
tions and ought to be dismissed with costs. At the hearing a preliminary
objection was raised that the suit as framed was bad.
Mr. Chakravarti (Mr. A. Chowdhury with him) for the defendant.
The business which the plaintiff transferred to the defendant was
to be carried on by the defendant, he using the name of the plaintiff the
license-holder. It wasin fact a bepami transaction. The agreement
under whicb the plaintiff sued was based under a license, which was to
remain in the name of the plaintiff., Under the Excise Act such an
agreement is illegal, see 8. 59 of the Excise Aet.
A person mus} take oub a ficense from the Colleclior before he can
make & transfer, which was not done in this case. Judoo [801] Nath
Shaha v. Nobin Chunder Shaha (1), Debi Prasad v. Rup Ram (2),
Hormasji Motabhai v. Pestanji Dhangibhai (3), and Doistud Churn Naun
v. Wooma Churn Sen (4) referred to. Section 28 of the Excise Act
clearly shows that an agreement is lawful, unless forbidden by law or
is of such a nature as to defeat the provisions of the Exoise Aet. The
whole of thig suit i8 based upon this agreement, whigh, I submit, is
illegal, and therefore the case must fail.
Mr. Knight (Mr. S. P. Sinha with him) for the plaintiff.
Every casas dited by the other side is distingnishable from the pre-
gent cagse. This is a suit for indemnity and can be decided withous
referencs to the Excige Act at all. Sections 47, 57, and 59 .of the Excise
Act referred to. ’
This is not in any way a benami transaction. 7The license has been
renewed in my name. [ am therefore the responsible party.
The matter of license only arises incidentally in the agreement.
The English case of Johnson v. Hudson (5) shows that it is a matter
whigh fouches the ravenue and is a confract of indemnity. Section 24
of the Contract Act and Smith v. Mawhood (6) cited. As to when a con-

{1) (1874) 21 W. R. 289. (4) (1883) L. L. R. 16 Cal. 486.
(2) (1888) I. L. R. 10 Mad. 577. {5) (1809) 11 East. 180.
(8) (188%) L. L. R. 12 Bom. 422. (6) (1845) 14 M. & W. 452.
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tract ig divisible, see Anson on Contracts {(9th edn.), p. 212. The same
rule applies in the case of Pickering v." Hfracombe Railway Co. (1).
{SALE, §. Isit your argument that you ecan always separate the
indemnity from the contract seb out 2]
If the indemnity was upon a transaciion direetly touching the
property, then there would be some difficulty, but that is not this case.

The policy of the Act is the securing of a responsible person ; if you
have that the law has no possible complaint. Such & person the law
has bad all along in the person of the plaintiff, who has accepted full
responsibility for the license. The other side have not shown what the
public policy of the Actis. The theory of the licensing Act is to get a
responsgible person.

[802] The Excise Manual of 1891 governs this oase and not the
Excige Act Manual of 1903.

See Excise Act Manual, 1891, pp. 99, 105, 115, 210, and Excise Act
Manual, 1903, vol. I, p. 81, referred to. I submit there is8 no substance
in the objection raised, but should the Court think there is, then 1 say
it is separable from the Aect.

Mr. 4. Chowdhury in reply.

Cur. adv. vult.

SALE,J. This is a suit brought by the plaintiff to recover certain
sums alleged to be dus by the defendant to the plaintiff by virtue of an
Indemnity econtained in a verbal agreement set out in the 2nd paragraph
of the plaint. The plaintiff alleges he carried on the business of a
vendor of liquor in certain shops in Caleutta, and that in 1894 he was
desirous of relinguishing his business in the shop, 148, Bow Bazar Street,
and he entered into agreements with the defendant and one Basanto
Coomar Shaha whereby the plaintiff was to gell the stock-in-trade of
the shop and furniture to the defendant and Basanto Coomar Shaha, and
that thareafter the defendant and Basanto Coomar Shaha should carry
on the business of vendors of liquor on their own acecount and responsi-
bility. Itis stated that tha object of tha agresment was to enable the
defendant and Basanto Coomar Shaha to sell the liguor without
obtaining a license, and in order to carry out this purpose, this agreement
was entered into and the defendant and Basanto Coomar Shaha under-
took not to econtract any debt in the name of the plaintiff, and further
that they were to keep the plaintiff and his estate and effects indemnified
againgt all claims and demands against the shop, and that in further
consideration of the liberty to use the name of the plaintiff to earry on
the business the defendant and Basanta Coomar Shaeha agreed to pay
the plaintiff Re. 100 per annum. The plaintiff alleges the agresment
was carried out and that he paid off all existing debts in the business
carried on in the shop, and sold to the defendant and Basanto Coomar
Shaha a}l the goods, stock-in-trade and entire furniture at a valuation,
and made over the shop from July 1894 to the defendant and to
Basanto Coomar Shaha, who thenceforward carried on the business
as vendors of liquor in the plaintiff's [808] name, but on their
own joint account and responsibility, The business was carried on
by the defendant and Basanto Coomar Shaha up to the end of
June 1896, and disputes having arigen between them, the latter
severed his connection with the business and the defendanbt carried

(1) (1868) L. R.3 C. P. 985,250.
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on the business from the 1st July 1896 to the 1st March 1902, The
plaintiff alleges that throughout thls period the terms of the agreement
were adhered to, except that the annual ,payment wWas inereased from
Rs. 100 per annam to Rs. 25 and than R%. 30 per month, and finally to
Rs. 50 per month. The plaintiff further alleges that Rs. 50 per month
was paid up to January 1902, and that the instalmensts for the months of
February and March are still dua. The plaintiff alleges that, during the
time the defendant carried on &he business on his own account and
responsibiliby, he contracted debte contrary to the terms of the original
agreement, in the plaintiff’s name and those debts he (the plaintiff) hag
had to pay. The plaintiff therefore elaims thess amounts and also expen-
ses which he has incurred in respect of suits instituted for recovering
the game from him, and also the instalments of Re. 50 per mounth for
February and March, altogether amounfing o Rs. 2,725-12-6.

The defendant in his writen statement denies all the material
allegations in the plaint, and denies he hag carried on the business on his
own account seither solely or jointly with Basanto Cootuar Shaha., He
says he had only interfered to assist his brother the plaintiff, and the
buginess was throughout done for the plaintiff and in his name, and that
the plaintiff is responsible for all debts and that he has advanced money
o the plaintiff for the business, and states that there is a sum exceeding
the plaintiff's alaim due to him in respeet of advances made and expenses
ingurred by the defendant in earrying on the business on the plaintiff’s
agoount. At the hearing the defendant raised a defence in the nature of
a demurrer. It is not suggested that the plaintif has been taken by
surprise by the defence, nor has any n.pphoahlon to adjourn the suit on
that ground bssn made.

The Aefence is that the contract on which the plaintiff relied ig one
opposed to the vpolicy of the Excise law, and, being eontrary to publie
policy, is illegal and void. The plaintiff on the other hand relies on the
fact that tha suit is based gn an indewmnity {8081 which, it is con-
tended, is separable from the rest of the contract, and it is said that,
sven if the montbhly instalments are not recoverable by reason of the
contraot heing illagal, thers ig nothing in the Excise law to prevent his
recovering under the indemnity the sum due thersunder. It secems to
me that it is impossible to differentiate the claim in respect of the two
monthly instalments from the claim under the indemnity. Both claims
form part of the considerations for the agreement, the object of which
was to enable the business to be carried on at 148, Bow Bazar Street by
the defendant and Basanto Coomar Shaha irading under the plaintiff's
name without tha necessity of taking ont a license. The plaintiff in con-
sideration of the permisgion to trade in his name stipulates, first, for the
payment of a money counsideration, and, secondly, for an indemnity
against all losses, claims, demands and expenses in respect of the
business. The claim therefore in respect of the two monthly inatalments
and the claim under the indemnity must gband or fall together as parts
of the same agresmenfi. It remains for me to congider whether the
agreemant, having regard to its general purpose and object, is illegal and
void : I think it is clear that the object of the Excise Aet, VII of 1878, is
to prohibit persons from selling or carrying on the business of selling
excisenble articles without a licenss, and, I think, two principles are laid
down by the cases cited, which have an important bearing on the pregent
oase.
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1st.—The oase of Boisiub Churn Nawn v. Wooma Churn Sen (1) lays
down the principle that the prohibition by the Act of sale of liquor
without a litense is based upon, public policy and on morsi grounds, and
that the purpose of the Act is not confined to the protection of the
revenue. That conclusion was arrived at by the Court after a careful
analysis of the sections of the Act.

9nd.—In anotker cage, that of Jadoo Nath Shahe v. Nabin Chunder
Shaha ()it was decided that an agreement, which contravened the
policy of the Act, or which has for its object the ecarrying on of a
business or trade in contravention of the Fixcise law is illegal. It is
true that the decision in question was arrived [805] at not in con-
nection with the present Act, but with reference to the Act of 1856 ;
but the distinetion is immaterial. I think the prineciple which is deduced
from the earlier Aet, clearly underlies the later Act also. The question
is whether the agresment in suit contravenes public policy. It is said
there is nothing in the agreement of indemnity against the policy of the
Aot and that no suoh agreement of indemniby is prohibited by the Act,
and it is contended that, inasmuch as the plaintiff is not suing to recover
the price of articles sold to the defendant without a license, nor has the
plaintiff infringed the rule that a licensee may not transfer his license
nor sub-let his shop, it cannot be said that the claim in suit is in con-
travention of the Acet. It ig to be remarked that the provisions against
transfer of licenses and the sub-letting of shops for the sale of liquor
show that the object and purpose of tne Excise law is to make the license
a personal privilege, which the Excise authorities have the sole right of
granting or withholding and that the rights or privileges conferred by the
license cannot be transferred by one private individual to another. But
this is what the plaintiff seeks to do by the instrumentality of the agree-
ment. It is true that the plaintiff has transferred his license, but the
defendant ig permitted to uge the plaintiff’s name and license and earry
on buginess in every way uncontrolled by the plaintiff as if he were the
licensee himself. The contract of indemntby is the means used to gain
this end. The license is not to be transferred, and so far the plaintiff’s
responsibility in the eye of the law continues, but on the other hand the
defendant is to bave all the benefit of the license as if it weore transfer-
red $o him, he agreeing to hold the plaintiff indemnified {from all claims
and demands made in respect of the business. The contract of indem-
nity is therefore a vital and necessary part of the arrangement and
essential for the purpose of allowing the defendant o uge the plaintiff’s
name. Section 11 says no person shall gell any exciseable article
without the Collestor’s license. The plaintiff’s object was to permit the
defendant and Basanto Coomar Shaba to sell such articles without a
licenss, I am of opinion therefore that the object of the agreements is to
enable the defendant to earry on the business of vendor of liguor in
contravention of [806] the Excise Liaw, and that as the indemnity was
an essenbial part of the machinery for attaining that end, the agreement
and the indemnity are both illegal and void, The suit must btherefore
be dismissed with costs.

Attorneys for the plaintiff: G. C. Chunder & Co.

Attorneys for the defendant : Leslie & Hinds.

(1) (1889) L. L. R. 16 Cal. 436, (2) (1874) 24 W.R. 2'55:‘
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