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CHANDI CRABAN Roy CROWDRRY V. AMBIKA CRARAN DUTT.*
(28tb. 29tb June and let July, 1904.]

Decree-Execution-Mortgage decree-Transfer of Property Act (IV oj 1882).
SS. 88. 90-RlCoveryof balancedue on mortgage-Civil Procedure Code (Act XIV
oj 1882), s. 280-Decree for payment of money-Limitation-Continuation oj
'Previous application for execution.

A combined deoree under Beoticna 88 and 90 of the Transfer of Property
Aot is oontrary to the prooedure presoribed by that Aot.

When such a decree is passed and tl!e decree.bolder prooeeds to exeoute it
for the realisation of the balance after the moztgsged property has been sold.
the provisions of Seotion 280 of the Civil Prooedure Code shall apply, and an
applioation for execution after the expiry of twelve years from the com
menoement of proceedings aga.inst the person and other property of the judg
ment-debtor will be barred.

Kartick Nath l'andey v. Juggernath Ram Marwari (1) explained.
FaBiol Howladar v. Krishna Bundhoo Roy (2) referred to.
Ja.dunath Prasad v. Jagmoha.n Da s (3) dissented from.

[ExpI. 32 Mad. 534; Ref. 14 O. L. J. 6.9=16 O. W. N. 332. Diet. 18 C. W. N. 492
=24 I. C. Btl.]

ApPEAL by tbe decree-bolder, Cbandi Charan Roy Chowdhry.
One Nobin Krishna Roy Chowdhry, father of the present decree

holder, obtained a. mortgage decree dated the 27th July 1885, against the
present [udgmenb-debtors, Ambica Oharan Dutt and others. The decree
was for Bs. 5,202-4 annas with costs and provided tha.t, if the defen
dant! fa.iled to pay the whole amount on or before the 30th November
1885, the mortgaged property would be sold, and that, if after realisation
of the proceeds of the sale, any bslanee remained due on the mortgage.
the same would be realised by the sale of the other properties of the
defendants.

[793] The first application for eseeution was made on the let
February 1887, and in execution thereof. the mortgaged property was
sold for Bs, 5,500 on the 10lih May 1887. The next spplieation for
exeoution for the recovery of thll balance of the decretal money wa.s
made on the 17th January 1890, and thereupon a process for the a.ttach
ment of other properties was directed to be issued on the 25th February
1890, and the order for sale was passed on the Slat March 1890. On
the 10th October 1890, the Court Mohurir submitted an account speci
fying the exaot Bum due from the judgment-debtors. Some properties
were Bold, Bs. 499 were realised by sale, and the case wal'l struok off on
the 11th July 1891. Two more a.pplioa.tions for execution having been
made on the 31st Janusry 1893 and the 29th March 1894 respectively,
and the decree-holder having in the meanwhile died, an application for
execution- was msde on the 11th June 1895 by his legal representa
tive. the present decree-bolder, The execution of the decree was how
ever atayed by the order of the High Court on different oeeasions, in
consequence of appeals being preferred by some of the judgment-debtors,
the latlt of whioh appeals was dismissed by the High Court on the 28th

• Appeal from Order No. 195 of 1903, against the order of Kali Klimat Bose,
Su bordillate Judge 01 24-Pergunnahs, dated the 5th of Maroh 1903.

(1) (1899) I. L. R. 27 Cal. ~85. (8) (1903) I. L R. 25 All. 5U.
(la) (1897) I. L. R. ~6 Cal. 580.
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Maroh 1901, there being an lnserveuiug period between the 27th July 19M
1897 and the 3rd October 1898, '\lui_Ii: which there was no bar to the ;JUNlll 28, 29.
execution proceedings. JULY 1.

The present applicllotion for exeeat{on was made on the 10th July ApPELLATE
1902, and it was objected on behalf of the judgment-debtor, Ambika. OIVIL.
Charan Dutt, that the execution was barred by Section 230 of the Civil
Prooedure Code. The Subordinate Judge gave ellect to the objection 810.793.
and held that the application WaS barred by the twelve yellors' rule of
limitation, which was accordingly rejected. He held thllot as the present
applioation WaS filed after the expiry of 12 years from the 17th Janu-
ary 1890, on which date the mortgage decree had, according to him,
been converted into a money decree, Seotion 230 of the Civil Procedure
Code applied, the money having become payable from the other pro
parties of the judgment-debtors on the said date.

Babu Digambar Ohatterjee (Babu Khetra Mohan Sen, with him) for
the appellana : I submit that the decree is a mottgage deoree [794] and
Seotion 230 of the Civil Procedure Code does not apply. See Kartic Nath
Pandey v. Juggernath Ram Marwari (1) and Fazil Houiladar v. Krishna
Bundhoo Ro'l/ (2). No doubt, a distinction is ma.de between the portion
of the decree direoting sale of the mortgaged property and the portion
directing realisation of the balance from other properties of the judg
ment-debtors. But in Fazil Houiladar' v. Krishna Bundhoo Roy (2), the
distinotion was assumed, not discussed; in the other ease, there is
merely an expression of opinion. I contend that a mortgage decree 0.1
wlloys oontinues to be a morbgage deoree. [RAMPINI, J. The oase of
Jadunath Prasad v. Jagmohan Das (3) supports your eontention.] Even
aooording to the expression of opinion in the eese of Kostic Nath PandelJ
v. Juggernath Ram Marwari (1), the application, I submit, is not bar
red; for the mortgage decree can only be deemed to be oonverted into a
money decree when the amount of the balance reooverable byexeoution
is exaotly determined, and in the present case this was done on the 10th
October 1890, i.e., within tV'ielve years from the date of the present Ilop
plioation, when the Court Mohurir submitted an account specifying the
exaot amount due from the judgment-debtors. Besides, having regard
to the impediments, due to acts of the opposite parties, to the execution
prooeedings, the present application should be treated as a continuation
or revival of the previous application of 1895.

Bsbu Mahendra Nath Ray (Babu Sanat Kumar Pal, with him), for
the respondent: I submit that having regard to the expression of opinion
in Kartic Nath Pandey v. Jugger.",ath Ram Marwari (1) and to the faots
that process for attachment was directed to be issued on the 25th
February 1890 and sale was directed on the 31st March following, the
mortgage decree must be deemed to have been oonverted into a money
decree on the 31st Msroh 1890 a.t Itbela.test, viz., more t!}an twelve years
before the date of the present application. The case of J adunatb, Prasad v.
Jagmohan Das (3), holding that Section 230 of the Civil Procedure Code
does not at all apply, was, I submit, wrongly decided and ought
not to be followed. The application is therefore barred. Nor can it
be treated as a continuation or revival of the previous sppliesaion,
['1951 for there were considerable intervals of time during which there
waS no bar to exeoution, but the decree-bolder did nothing.

Our. ado, vult.
(1) (1899) I. L. R. 57 0801. 285. (5) (190B) I. L. R. 25 All. 541.
(2) (1897) I. L. R. 25 Oal. 580.
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RAMPINI AND BODILLY, JJ. This is an appeal against an order of
the Subordinate Judge of the 24-Pergaonahs passed in an execution ease.
The Bnbordinste Judge has held~that execution of the deoree is barred
under Seotion 230 of the Code of Civil Procedure,

The decree in question is dated the 27th July 1885. It is a mortgage
decree and provides for the realization of the debt due by the sale of the
mortgaged properties' and directs that, if the full amount of the debt is
Dot so satisfied, then the balance is to be realized hy the sale of the
other properties of the judgment-debtors. This deoree is, striotly speak
ing, not in proper form. There should, according to the Tranfer of
Property Act, have been first a decree under Seotion 88 for the sale of
the mortgaged properties, and then a. decree under Seotion 90 for the

,balance remaining unpaid.
The mortgaged properties were 'sold off some time in or previons to

1890. The present applioation is for the sale of the other properties of
the judgment-debtors and was made on the 10th July 1902.

The Subordinate Judge has held tha.t the mortgege decree was eon
verted into a. money decree on the 17th J anua.ry 1890 a.nd so exeoution
is now barred, as the present application was made more than twelve
years after that date. The learned pleader for the appellant endeavours
to show tha.t the mortgage deoree wa.s not oonverted into a money
decree till the 10th Ootober 1890, as it was on that date that the Sub
ordinate Judge's mohurir submitted an aooount speoifying the enot sum
due from the judgment-debtors. The respondent's pleader on the other
hand contends that the mortgage decree was oonverted into a money
decree at the latest, in March 1890, for in that month orders for the
attaohment and sale of the other property of the judgment-debtors were
paned. This would appear to be oorreot, so the present application is
[796] made a.fter more tba.n twelve years from the date when proeee
dings against the other property of the judgment-debtors were eommen
ced. The pleader for the appellant nex,t; argues that the present
applioation must be considered as a continuation of the last previous
application for execution, which was presented on the 11th June 1895.
He says the execution proceedings were delayed by appeals snd orders
for the stay of execution. But we regard this argument as untenable.
The present application is an entirely distinot and different application
from that of the 11th June 1895 a.nd the exeoution proceedings were not
carried on continuously. There were intervals between the proceedings
referred to. The present llopplioation WaS not made promptly on the
conclusion of the last of them.

We have therefore to decide whether an application for exeoution
of a mortgage decree after the expiry of twelve years from the commen
eement of proceedings against the other property of the judgment-debtor
is barred by the provisions of Seotion 230, Civil Procedure Code or not.

It would appellor to us that it is. It has been oonoeded by the
a.ppellant's pleader that, if the decree-holder had followed the striot
provisions of the TrlLnsfer of Property Aot and obtained first a. decree
for Bale of the mortgaged property under Section 88 and then a. decree
under Section 90 for the realization of the balance, the latter decree
would have been a money decree and its execution would have been
barred by the provisions of Seotion 230, Civil Procedure Code. It would
be unreasonable and unfair then to hold that the decree-holder would be
8ntililed to a longer period of limitation, or rather would be fettered by
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no period of limita.tion a.t all, by improperly obtaining a combined decree 1901
under Seotions 88 and 90, oontrary to the procedure of the Tra.nsfer of JUNE 28, 29.
Property Aot. JULY 1.

There is apparently onIt one decision a.gainst this view, oie., tha.t ApPELLATE
of Jadunath Prasad v. Jagmohan Das (1). But this decision is not CIVIL.
binding onus, and we regret that we cannot assent to it, for in it the
learned Judges, who decided it, have not notioed the faot that a combined 81 C.792.
decree under Sections 88 and 90 is one passed in oontravention of
the provisions of the Transfer of Property Aot [797] and that
it would therefore not be just that a decree-holder by obtai-
ning such a decree should gain an advantage, to which ho would not
have been entitled, if he had striotly followed the procedure preseribed
by the Act. Moreover, Aikman J. in his judgment in that allose has
relied on two oases, in neither of which the point now discussed arose.
But in the oaae decided by this Court, to which he has referred, oie.,
Earuok Nath Pandey v. Juggernath Ram Marwari (2), one of the reasons
given for holding that the execution of the decree was not barred was
that the decree for the balance due after the sale of the mortgaged pro-
perties had been obtained on the 5th July 1889, that is, only nine years
previously to the application for execution in that case. whioh had been
made on the 5th November 1897.

Another ease, oie., Fazit Bowladar v. Kris'hna Bundhoo Roy (3) has
been cited to us. The question now under consideration was not moo
ted in that case. The application in that case was, "for the realization
of the mortgaged debt by sale of the mortgaged property." It had been
held by the Court below tha.t "so much of the decree as authorizes the
decree-holder to realize the judgment-debt out of any property of the
judgment-debtor other than the mortgaged property WiltS barred under
section 230 of the Code" and this finding WlloS not impugned before the
learned Judges, who decided that case.

For these reasons we agr~e with the 8ubordinate Judge in bolding
that the execution of the decree in this case is barred and we dismiss
this appeal With costs.

Appeal dismissed.

31 a. 798 (=6 C. W. N. 635 )

[798] ORIGINAL CIVIL.
Before Mr. Justice Sale.

BEHARI LALL SBAHA v. JAGODISH CHUNDER SHABA. *
[20th, 25th & 30th May, 1904.]

Excise Act (III of 1856) ana II (B. G.) of 1903-Sale of liquor--Lioense-Agreement
in contravention of ElJJcise Act.

The object of the Excise Act is to prohibit persons from selling or carry ing
on the business of selling exclseable art icles without a license.

The prohibition by the Act of the sale of liquor without a license is based
upon the principle of publio policy, and on moral grounds, and the purpose of
the Act is not oonfined to the proteotion of the Revenue.

Boistub Churn Nauta v. Wooma Churn Sen (4) referred to.

• Original Civil Suit No.4 of 1908,
(1) (1905) 1. L. B. 25 All. 541. (S) (1897)1. L. B. 25 Cal. 580.
(2) (lb99) I. L. B. 27 Cal. 285. (4) (1899) I L. R 16 Cllol. 436.
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