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1901 in the event of payment or whether this was a matter which
JAN. 1L was left to the discretion of the' executor. But the point is

- hardly one- upon which it is necessary to express 6 decided
AP~:~:r;:TB opinion, if, in point of facb, the testator, not having himself given the

necessary assent during his lifetime, was not competent in law to
8j C. 698. delegate his authority to hill executor. It is, we think, unnecessary to

go further into the. case. But it seems to us that we ought to point
out to the learned Judge that the view which he took of the nature of
lit lease granted in the absence of legal necessity by a Hindu widow, of
property subject to her widow's estate, is hardly correct. He has dealt
with the transaction throughout in his judgment as one which was void
ab initio and could not afterwards be validated. That that is not so
lItppelltrll very clearly from the decision of the Privy Council in the ease
of Modhu Sudan Singh v. Rooke (1), and we desire to direct the atten
tion of the learned Judge to this decision. It was there pointed out
that lit lease granted by a widow of property subject to her estate as a
Hindu widow under eircumstaceea such as the present is not void, but
voidable and that it may be validated by the assent of the reversioner.
The learned Judge has not taken a correct view of the law in this
respect, but in the result his error has not affected the merits of the
case, and, we, consequently, think that his judgment ought to be
maintained, The appeal is, therefore, dismissed with costs.

Appeal dismissed.

31 C. 703 (=8 C. W. N. 320.)
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UPENDRA NARAIN BBUTTACHARJEE v. PRATAP CHUNDER PARDIIAN.*
(20lih and 24th November, 1903.]

Chowkidari chakran land, resumption oJ-Putni leaJe-Ejcctmcnt oj former tcnatlt.
When under the terms of a putni lease, the putnidar is entitled to all

resumed lands. and certain chowkidari chakrarl land within the putni is
resumed by Government and made over to the zemindar, the zemindar
cannot, by allowing the old chowkidar to remain on the lsnd and accepting
rent from him, protect the latter from ejectment at the instance of the
putnidar.

Binad LaZ Pakrashi v. Kalu Pramanik (2) and Ilari Narai11'Moeumdar v,
Mukuna LaZ Mundal (8) distinguished,

[Ret. 8 C. W. N. 315; 9 C. W, N. 571 ; 84. osi. 109=5 C. L. 1. 38=11 C. W. N. 1101 ;
7 O. L. J. 593 ; 18 1. C, 194 ; 31 I. C. 789; 39 1. C 182=21 C. W. N. 88; 18 C. L. J.
271=15 C. W. N. 976=9 I, C. 374; 52 I. O. 473; Fall. 51 I. O. 249=22 C. L.
J, 290; 33 I. C. 593; 87 I. O. 852; Dist. 24 I. C. 484.]

SECOND ,APPEAL by the plaintiff, Upendra Narain Bhutsaeharjee,
Thl;j plaintiff took in November 1898 five years' lease of 61 bighas

3 cottahs of claowkidari chakran Iands situate in village Srisara, from
Baikanta Nath Sen Barat, putnidar of 10 annas share of Pergunnsh
SstBoikllt, within which the said village is situate.

• Appeal from Appellate Decree No. 899 of 1901, against the decree of Jogell.d~~
Ohllll.derMoulick, Subordinate Judge of Burdwan, dated the 20th December, 1900,
reversing the decree of Babu Purno Chundar Ohowdhry, Munaiff of Cutwa, dated
the 28rd Deoember 1899.

(1) (1897) I. L. R. 115 Cal. 1; L. R. 24
I. A. 164.
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The Government, having resumed these lands under Bengal Act VI 1903
of 1870, transferred the same" lhe zemindar, represented by the Nov. so, !l4.
defendant No.2, J. P. Memus.

Under the terms of the putni lease, the chakran lands were inoluded ApPELLATE
in the putni and the putnidar was only to pay additional revenue that OIVIL.
might be imposed by Government by resumption and settlement with 81 Q. 703=8
the zemindar of the same. It [704] appears that tne zemindar settled Q. W. N. 320.
the lands with the old chowkidars, one plot of 10 bighas and 11 oottahs
being settled with Pratap Chunder Pardhsn, the defendant No.1.

The present suit was instituted for a declaration of the plaintiff's
right to the aforesaid 10 bighas and 11 oottahs of land and for possession
of the same, together with the further deolaration that the defendant No.
2 had no right to settle the land with the defendant No. 1. The Munsif
deoreed the suit, but on appeal by the tenant defendant, the decree was
modified by the Subordinate Judge, who, following the ease of Hari
Narain Mozumdar v. Mukund Lal Mundal (1), held that the tenant
defendant was entitled to retain posseaaicn of the land and the putnidar
or the plaintiff was only entitled to recover rent from him.

Babu Sarodo. Oharan Mitra (Dr. Asutash Mukerjee Babu Hemendra
Nath Sen and Babu Tarack Ohandra Ohakrabarti, with him), for the
appellant. A lessor cannot exercise the rights conferred on his lessee
under the lease, unless the same has been validly transferred to him. In
the present case the zemindsr knew not only that he had no power to
settle the chakran lands, but that under the term of the putni lease suoh
power rested with the putnidar. The settlement with the zemindar
made with the tenants was therefore not bona {ide, and the principle of
the oases of Binad. Lal Pakrashi v. Kalu Pramanik (2) and Hari Narain
Mazumdar v. Mukund Lal Mundal (1) did not apply. The putnidar is
deprived of what he could have fairly earned by a fresh settlement.

Babu Karuna Sindhu Mukerje,'(Babu Surendra Nath Ghosal. with
him) for the respondent, reHet! upon the aforesaid easea, and oontended
that, when the tenants were in aetullol poasesslon, they could not be
eieeted.

Our. ad», vult.
RANPINI AND PRATT, JJ. These six appeals relate to six suits

brought by the pla.intiff for the possession of certain ohowkidari
ehakran lands resumed by Government and now in the possession
[705] of the tenant defendants. The Government made over the land
to the zemindsr defendant, who allowed the tenant defendants (who were
the old ehowkidsrs) to remain on the lands and accepted rent from them.
The plaintiff is a lessee under a putnidar under the zemindsr defendant.
By the terms of the putnidar's putni lease he is entitled to all resumed
lands without any adjustment of his rent, He has therefore a right to
the disputed lands, and the pla.intiff, 80S his representative, can evict the
tenant defendants from them, if they do not come to terms with him,
whioh they apparently have not done. The first Court accordingly
deoreed the suits in favour of the plaintiff. The second Court has modi
fied the decree of the first Court, relying on the decision of Bari Narain
Mozumdar v. Mukund Lal Mundal (1) and bas directed that the plaintiff
may reoover rent from the tenant defendants, but he oannot eieet them.

The plaintiff now allpeals.

(1) (1900) 4 O. W. N. 81'. (2) (1895) I. L. B. 20 Cal. 708.
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1908 We tbink tbe lower Appella.te Court bas misunderstood hhe ratio deci-
Nov. !JO, !J4. dendi of tbe case of Hari Narain Mozumdar v. Mukund Lal Mundal (I)
A --;'AT In tha.t oase the zsmindar defa(l.dant Seems to 'have been put in actual

PJ:VIL. Bpossession of the lands by Government, and, while in that position, to
have let the lands to the tena.nt defendants. The plaintiff in tbat suit did

~1 a. 703=8 nob at first come to terms with him. In the course of that suit it was
C. W. N. 320 settled on what terms the plaintiff wes to obtain possession of the lands,

and when that was done, it was too late to turn out the tenant defen
dants, for they had been accepted 80S tenants by the de facto landlord.
The case is quite different in the present suit. The zemindar defendant
seems to have accepted tbe tenant defendants as his tenants and to have
taken rent from them mala fide. It has been found by both Courts that he
had no right to do this under the terms of the potta.h he had granted to
the putnidar, aga.inst whom he had no further claim, and of whioh terms
he must bsve been well aWBore. The tenant defendants may ha.ve aoted
bona fide, but the zemindar defendant did not. The oaae of Binad Lai
Pakrashi v. Kalu Pramanik (2) is the leading ca.Se on the subject. It
made a grea.t enoroa.chment on the strict [106] Iaw, according
to which a landlord, who has no title, can give no title to a
third person and a person, who has a title. can give a title to
another only for as long as his own title endures. But in the case of
Binad. Lal. Pakrashi v. Kalu Pramanik (2) and the cases in which it has
been followed, the de facto zemindar wa.s litigating with another or was
deprived of his title as the result of a subsequent litigation. It oould
not be expected that he would let his lands lie fallow, and it would be
hard on the raiyats, if they were afterwards ejected, when it was found
tha.t he had no title. Hence they were held to have acquired the status
of tena.nts. But it never was intended to be laid down that a person
knowing tha.t he had no title could induct persons into the lands of
others and that the persons so inducted could not be evicted by the
rightful owners. This bas been laid down in no case. If this were the
law, then any outsider could eonstitute any other person the tenant of
lIony landlord and deprive such landlord of all right of letti.ng his own
land. This cannot be allowed. We therefore consider the decree of
the lower Appella.te Court in these cases to be wrong, We set it aside
and restore the decree of the first Court. This order cllorries oosts.

Appeal decreed.

31 C. 707.
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Before Sir Francis W. Maclean, K.O.I.E., Ohief Justice, and

.Mr. Justice Bodill1J and Mr. Justice Staley.

NEPAL CHANDRA GHOSE v. MOHENDRA NATH Roy OHOWDHURY.*
[20th April, 1904.]

Landlord a,lld tenant-Suit-Rent-Co-sharer landlord-Variance between pleadin!]
and proof-Converting suit of one nature into oneoj a different nature.

* Appellol from Appellilote Deoree No. 196 of 1901, aglloinst the deoree of Jogendra
Nath Roy, Additiona.l, Subordinate Judge of 2<i-Pergunnllohs, dated the 12th Novem
ber 1900, reversing the deoree of Kally Prcsanao Roy, Munsiff of Basirhat, dated the
26th Ja.nuary. '

(1) (1900) 4 c. W. N. sa. (2) (1893) I. L. R. 2001101. 709.
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